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THE NEW CPR PART 36

Goodbye Payments Into Court 

From 6 April 2007, the Civil Procedure Rules will have a new Part 36
.  This article aims to highlight some of the main features from a personal injury perspective.  A detailed reading of the new rules is necessary by all those practising in personal injury litigation.  

· The new rules end the era of payments into court for all defendants – not just those deemed to be “good for the money”.  It is no longer necessary for any defendant back up an offer with a payment into court.

· A Part 36 offer may be made at any time, including before the commencement of proceedings
.

· The form and content of a Part 36 offer is now contained in CPR Part 36.2.  It must:

(a) be in writing;

(b) state that it is intended to have the consequences of Part 36;

(c) specify a period of not less than 21 days within which the defendant will be liable for the claimant’s costs in accordance with Part 36 if accepted;

(d) state whether it relates to the whole of the claim or part of it or to an issue and if so, which issue; 

(e) state whether it takes into account any counterclaim.

If applicable, it must contain further information as set out in the rules in relation to future pecuniary loss in personal injury claims (Part 36.5); provisional damages (Part 36.6); and the deduction of benefits (Part 36.15)
.

· An offer may relate solely to liability
.

· Subject to specific rules relating to claims for personal injury that include future pecuniary loss or claims including provisional damages, a Part 36 offer by a defendant to pay a sum of money must be an offer to pay a single sum
.

· An offer that includes an offer to pay all or part of the sum at a date more than 14 days after acceptance will not be treated as a Part 36 offer (unless accepted).
 It may be possible to agree a longer period for payment after acceptance, but such a provision/request must not be included within the offer itself. 

· A defendant must apply for a CRU certificate prior to making a Part 36 offer.  The relevant figures when deciding whether a claimant has beaten a Part 36 offer are the net figure offered and the judgment net of recoverable benefits.

· A new form N242A (notice of offer to settle – Part 36) and N243A (request for payment out of money in court to satisfy a Part 36 offer) will replace the existing court forms.  These should be available at www.hmcourts-service.gov.uk. Should you have any difficulty locating them, please see our website: www.12kbw.co.uk
· An offeror needs permission to withdraw or decrease its offer should it wish to do so during the 21 days stated in the offer
.

· An offeror is otherwise thereafter able to withdraw or amend an offer without permission of the court
.

· Unless an offer has been withdrawn, it will usually still be available to be accepted without needing either the court’s permission or the agreement of the offeror up until the start of the trial, subject to certain significant exceptions set out at CPR Part 36.9(3)
.

· A Part 36 offer may be accepted even if a counter offer has been subsequently made.  A written notice of withdrawal is needed to prevent a CPR compliant Part 36 offer from being capable of acceptance. 

· If accepted, a defendant needs to pay the claimant the agreed sum within 14 days.  Should he fail to do so, the claimant is entitled to enter judgment
.

· Defendants and any insurer standing behind them need to ensure that their systems are sufficiently well organised to generate payments in time to comply with the 14 day timescale.  Failure to do so will result in judgments being entered (unless the other side agree after acceptance to an extension).  

· A Part 36 offer will be treated as “without prejudice except as to costs”.

· As under the old rules, a party may make an offer in whatever way he likes, but in order for it to have the consequences of Part 36, it needs to comply with the necessary rules.

· A withdrawn Part 36 offer will not have the beneficial Part 36 costs consequences.  It can however, be taken into account under the court’s general discretion on costs
.

· A claimant now only has to equal his own Part 36 offer to achieve costs protection.
  

· A defendant who has made a successful Part 36 offer still only achieves costs on the standard basis together with interest on those costs, yet the successful claimant achieves indemnity basis costs plus interest
.

· Transitional arrangements.  The Civil Procedure (Amendment No 3.) Rules 2006 set out the transitional provisions in detail.  The main parts in summary are that an effective old style Part 36 offer or payment made prior to 6 April 2007 will have the costs consequences set out in the new rules after that date
.  However, permission will still be required after 6 April 2007 to accept such an offer/payment if permission would have been required before.
 For Part 36 offers/payments in that were made less than 21 days before 6 April 2007, the old rules apply until at the expiry of 21 days whereupon the new rules kick in, (unless the trial has started within the 21 days)
. 

Things to look out for:  

The fact that an offer can be accepted or withdrawn without permission after 21 days is likely to have an impact on the way in which litigation is conducted:

(a) A rigorous eye will need to be kept on a case for developments on receipt of new evidence.  Prompt action will be required by a party to accept an existing offer before it is withdrawn or amended, or withdraw or amend an offer before it is accepted.

(b) Can the claimant just “grab the money and run”?  The ongoing duty to disclose continues.  Under the old rules, if a new document came to light that was adverse to a claimant’s interests, the claimant’s solicitor would need to disclose that document and make an application for permission to accept a payment into court out of time.  Under the new rules, permission to accept out of time is sometimes necessary, such as when the CRU has increased since the offer, but in general a party may accept without permission. However, even when the offer is capable of acceptance without permission, any costs incurred since the expiry of the 21-day period stated in the offer would need to be resolved by agreement or court order and that would require a further step to be taken in the proceedings by the claimant. There is nothing within the rules themselves that stipulates acceptance cannot take place at the same time as disclosure but ethical issues arise. For a discussion of the question of acceptance at the same time as disclosure, see The Ethical Issues chapter in Kemp and Kemp’s Personal Injury Law, Practice and Procedure publication by William Norris Q.C and Timothy Petts.  My suspicion is that however much those drafting the new rule would have like to have tied up loose ends, this issue could very well result in satellite litigation.

The following remains to be seen:

(a) To what extent will defendants seek to make and subsequently withdraw unaccepted offers then argue for a favourable discretionary costs award if a claimant ultimately does worse at trial?  

(b) How frequently will claimants suffer when an uninsured defendant becomes insolvent after making an offer in claims where under the old rules the offer would have been backed up by a payment into court? 

On the face of it, the new Part 36 seems to have simplified matters and has certainly clarified the situation following a string of judicial rulings on the old Part 36.   Whether it inspires a further spate of satellite litigation – we’ll see! 
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