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Py A Little History 1 - A Little History (2)

B Freedom of information legislation is not unique to the United
Kingdom

©  The UKis & itile way behind many other countries in passing
Freedam of Information legisiation:

- Japan (1899}

- Ausiralia, New Zeajand and Canada (1982)
~ Holland and France {1978)

- USA (1966)

Q@ 1995 - Code of Practice on Access to Government Information

O 1996 - Tony Blair pledges personal commitment to Freed of
Information legislation

B 1887 - a commlitment to FOI legistation appears in the Labour Party
manifesto for the General Election

0 1997 - Govemment White Paper — *Your Right {o Know— The
Government's proposals for a Freedom of informalion Act'

8]

2000 —~ The Freedom of Information Act 2000 i passed

u}

2005 — FOIA 2000 is fully in force
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How it works

How it works (2)
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- Theaim of the FOIA is %o grant a right to seek access to all
recorded infarmation held by & public bady

- “Recorded information” Includes information held manually and
electronically

- “Public body” is defined in Section 3 and Schedule 1 to the
FGIA 2000

- paragraph 7 of Schedule 1 -"in England, a county councll, &
London borough counci, & distric! councll or & parish council

- paragraph 14 — A fire authorily constituted by a combination
scheme under sectioh 5 or 6 of tha Fire Services Act 1947

Examples of some of the other designated Public Bodies
- Inner and Middle Temple

- TheHouse of Commons and the House of Lords

- Transpor for London

- The Amed Forces (except speclal forces and those assisting
GCHQY)

- TheNHS

- The National Maritime Museum




How it works (3)

How it works (4)

{1) Do you have it? (section 1(a) of the FOIA
2000) ~ “the duty to confirm or dental”

(i} May | see it? (section (b))

The request must be made in writing
This includes &-mail

‘The reason for the request is immaterial (ie. it does not have to be
stated)

Address must be supplied

How it works (5)

How it works (6)

Upon receipt of the request tha public bady has 20 working days inwhich 1o
respand

The public body is entitled to ask far 2 fee 1o be paid for the information
Time stops running whilst payment is awalted
Applicant has three months in which 1o pay the fee

If it is gaing lo cost more than ‘the appropriate limit” {£450) o provide the
information public body can refuse to provide it, but it must offer to provide
other infonmation if it can da so al a lower cost

However, the duty to Indicate whether It is available does not caase simply
because the cost of disclosing ft will exceed the approptiate limit

Q  Bee Case Ref, No. FAC0085281

- South Holland DC charged £25 for the disciosure of 296 pages
of photocopied material about some proposed wind turbines. A
complaint was made that this fee was axcessive

- ihe Commissioner dismissed the comglaint
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How it works (7)
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How it works (8)

See Case No, FERCO74855

= The London Borough of Harow charged £188 for the
disciosure of 8 A3 photocopies and-12 Ad photocoples dealing with
two planning applications

«  this was £18 for each A3 sheet, £16 for each Decision Letter
and £6 for each standard letter

- the Commissiocner held that these charges were reasonable
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How it works (9)

How it works (10)

Kings Bench Walk Kirgy's Barsch Wl
O When refusing a request the public body must issue a Refusal O The duly to provide advice and assistance under Section 16
Notice .
16. - (1) it shall be the duty of a public authority to provide sdvice
O See Good Practice Guldance Note 1 and assistance, so far 25 it would be reasonable to expect the
authority to do so, to persons who propese to make, or have made,
O Ifthe Public Body takes the view frat It requires & langer periad in requests for Information ta
which to consider the public interest test, it must stil issue a Refusal ) . L ) .
Nolice indicating both that mere time is required and when the (2) Any public authority which, in relation to the provision of
decision wili be reached advice or assistance in any case, conforms with the code of practice
under section 45 is to be taken to comply with the duty imposed by
O The Refusal Notice must also detall the complaints system (if there subsacton (1) In refalicn ta that case.
is one} and the right of appeal 19 the Commissioner
O See the Refusal Matice Checklist at the end of Good Practice
Guidance Note 1.
m 1
A How it works (11) o Lot Rights are not unqualified
A The rights are 0ot unqualified
O  The Infornation Commissioner
- fees
O  Complaints lig to him
- avexatious or repeated request
0 He has the power to refer the matter 1o the High Court of Justice for
contempt proceedings - one or more of the exemptions apply
1% 18
b Lo Vexatious/repeat requests l..; Vexatious/repeat requests (2)
0O Vexaticusirepeated rgquests {section 14) O ‘“vexatious” — not defined in the Act
Q0 Section 14(1): Section 1{1) doas nol obligs 2 public authorily to O “has habitually ard persistently and withou reasonable ground” (see
comply with a request for information if the reques! is vaxatious 5.42 of the Supreme Court Act 1881
Q  3ection 14(2); Whera a public authorily has previously compiiad with

a requast for information which was made by any parson, |t is riof
obliged lo comply with a subsequsnt identical or substantially simiiar
requiest from that parson unfess a reasonable interval has elapsed
batween compliance with tha previous requast and fhe making of
the current raquest.

0 See Awareness Guidance Notes No.22




Vexatious/repeat requests (3)
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12 Vexatious/Repeat Requests (4)

KKing'y B Wil
D A vexatious request may: O Repeat requests ~ “substantialy simifar” and “reasonabie period”
- impose a significant burden; and O Reasonabla period is not definec
- clearly does not have any sexious purpose or value; O Awareness Guidance Notes MNe.22 says it is for the public body to
decide, by reference to the type of information sought and the
o : : : . informatien provided previously, Much depends on the type of public
is designed to cause disrupticn or annoyance; body and how often 1 upciates its infarmalion.
- has the effect of harassing the public body; B Having a policy is very impertant - the decision to teat as a repeal
. ' request is more likely to be successfully defended before the
- can othenwise be ch | as ob or Infarmation Commissioner
manifestly unrezsonable
"w 20
The Exemptions The Absolute Exemptions
Kng's Bonch Walk

0 Twotypes of exemplions anse:
- Absolute exemptions

- Qualified exemptions (subject o the public interest test)

21

0 Absolute exemptions

Q  Where such an exemption applies, the public body s relleved of its
duty to confirm or deny and o disclose {see 5.2 of FOIA 2000}

& There are 8 absclute exemplions
(i} Section 21 — the information Is accessible by other means

(i1} Bection 23 — infonmation suppiied by, or relafing to bodies
dealing with security matters

12 The Absolute Exemptions (2)

Ky Berch Wak:

12 ' The Absolute Exemptions (3)
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(I} Section 32 — information in Court records
{iv) Bection 34 — information protected by parliamentary privilege

{v) Section 36 — information held by House of Commons/House of
Lerds, disclosure of which would prejudice effective conduct of
public affairs :

{vi) Section 40 — personal Information
{vii) Section 41— infoi-_mation provided in confidence

_{viti) Section 44 — informatian disclosura of which is prohibited by
law

O Seclion 21 (available by other means}
O See Case No. FS500632907

O The Complsinant asked Hertfordshire CC for Information regarding
the circumstances surrounding his late mother's transfer from
hospital to 2 eare homs. HCC said that the Section 21 exemption
applied because the infermation was avallable by another means.
The “other means® consisted of various items of comespondence
previously sent to the Complainant and included the report of an
internal investigation inta the Complainant's mother's treatment,

G The Commissioner dismissed the complaint,
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The Absolute Exemptions (4)

The Absolute Exemptions (5)

Kewy's Berch Walk
Section 40 {persanal Infomation)
O Section 32 (Infermation In Gourt Recerds) See Case No. FE50062124
Corby Borough Counell wi sked for Informatian regarding the
8 See Case No. F550065282 r;nu{ernamur?nl' a former %r:n:pu Finance Office reg{hey said 1hat, intsr
ﬂ‘g twas ex;mpt under Section ;gun the basls 1hat it was persanal
O The Complainant asked Bridgnarth District Gouncll for a copy of the mation under the dala Pretecion Ac: 1932,
transcript of sorne criminal proceedings involving some Goungil -n,g Complainant nha"enged Gorby BG's relance upon Seclion 40, -n,B
employees. Bridgnorth refused, citing the absolute exemption under wphel corkluding that the request did not
Section 32 breach the relevant pnm:lplﬁ of the DPA, He alsa observed that it has been
* recognised for some time that |ndrv1dualsaccup¥ senior posts within
public autherties :Jre Ilgy_ﬁ‘ bei‘subjiogno greater evels;!_l nfnmlhan
- . those i ma
O  The Commissioner dismissed the complaint. It was clear that the imw‘ﬂaﬂnfﬁ{zglrragmns V\Ea!g:mlg';%ﬁ?miénme?ﬁmpnﬁry
infarmation was based on the Court transcript and this was ;;“‘fnanae Officer aomd ol % Sonaly exp that the req|
something which Section 32 applied to, formation woulkd remain confident
Alzo see Awareness Guidance Nate 1,
O  Also see Awareness Guidance Nate 9
E-1 28
A Lo The Qualified Exemptions The Qualified Exemptions (2)
) There are 15 Qualified exemptions
0 The Qualified Exemptians Those that are likely to be material at local govemment level are:
{5 Section 22 —information imended for future publication
©  This arises where the public body, having identified a possible (i} Section 28 — information relating to the ecenomy
exemption, must go onto c:r._msider_whelher t_here isa gnlaater public (iil} Section 30 - information relating to investigations/proceedings
Interest in confirming, denying or {if appropriate) disciosing the conducted by public authorities
document than in maintzining the exemption (i) Section 31 — information relating to law enforcement
(v) Section 33 — informatien relating to audit functions
O Some are called class exemptions and some are called prejudice

exemplions

{vi} Section 36 — information which might prejudice the effec’uve
cenduct of public affairs

{vii} Section 38 - information relating to health & safety
(viil) Sectian 39 ~ information relating to personal information
(ix) Section 42 — information relating to iegal professional privilege

12

The Qualified Exemptions (3)

The Qualified Exemptions (4)

g berchwalk
B  Section 22 - Iformation imm—dmi for future publication
Section 28 Informaticn relating to the economy
Q  See Awareness Guilance Nole 7
O Onyitiss bis i i 10 i - See Awareness Guidance Note 15
O  Theintention to publish rhust be held at the time of the request
; Section 30 ~ information relating to |nveshgatmnsfpmceed:ngs
T Generally speaking, when considering the publc Interest, the saoner the canducted by public authorities
intended date of publmn the better the grounds for relylng upen the
exernption See Awareness Guidance Note 16
Q  Eary release may result in unfai 1o athel . : . o
ty relea ¥ 1 Hrtaimess 16 olvers Y s necessary to consider whether the wider public interest is
a served by disclosure

An earllenhan planned puhhwuan may rauh in s!afﬂng drﬁ':ulhs_s (i.e
| staff would n employed to deal with
mcreased queriesfwoddoad]

Ceases to apply to information more than 30 years ofd (histarical
dacument)
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The Qualified Exemptions (5)
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The Qualified Exemptions (6)
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O Section 30
0 Section 31 — information relating to law enforcement
O  Coversi fons and ings (i.e. p brought by local
Pplanring authority under the TECP Act 1980 orinvestigations , the purpose: N
of which is lo aisceriain the cause of an acsident ~ see 5.31(2) of FOIA 2000) O See Awareness Guidance Note 17
9 The Commissioner has dantified some factors which be relevant to the O Is subject to “prefudice” test — the information cannot be withheld
question whether the exemplion can be refied upon: unless fts disclosure will prejudice one of the Sections specified
puposes
+  thers m a stmng public inerast access 1o justice and ensuring that
Jestica s done and seen o be done B Ascertaining the causes of an accident is ane of the specified
B o purposes, &s Is securing the health and safety of peaple at work
~  Rtis harder to Justify the exemption in respect of concluded
Thvestigations;
- will disck f the: infi on prej) the of an ongoing
investigation?
31 =
l‘g The Qualified Exemptions (7) B b The Qualified Exemptions (8)
Q@ Section 39~ Information refating to personal information
QO  OCther Awareness Guidance Notes 0  See Awareness Guidance Nate ¢
U The exemption does not apply where the applicant is seeking
O Section 33 (public awit) — Awareness Guidancs Note 18 information about himself
0O The exemption applies if the disclosure would breach the Data
0  Section 36 (public affairs) — Awareness Guidance Note 25 Protection Act 1998 o _ o
. O The Commissioner says: “In frinking about faimess, it is likely to be
. C - . helpiul fo ask whather the informalion refates fo private or pubiic
O Section 42 (legal professional privilege) ~ Awareness Guidance livas of the third parly, Information which is about the fiome or famity
Note 4 fife o an individal, s or her privale fnances, of consists of
personal references, is fikely It deserve prolaction. By conirast,
information which is about someons acling In an officiel or work
capacity shoukd normally be provided on request urfess there is
some risk to the individual concerned”
3 i
The Qualified Exemptions (9) 12 The Codes of Practice - Origins
o'y Banch Wtk King's Bersch Walk
A  Section38 ~ informati.gn relating to health and safety A FOIA 2000
O See Awareness Guidance Note 19 QO Section 45:-
’ > Guidance as to the practice it would be desirable for public
O Information Is exempt if its disciosure would oris likely %o endanger autharities: to follow in connection with the discharge of
the physical or mental heaith or safety of any individual functions
O Evenif exempt the public boty must consider whether disclosure O Section 46+ :
should nevertheless be made in the public interest > Guidance as to the practice it would be deslrable for public
authorities to foliow In connection with the keeping,
O Information relating to sites of controversial scientific research, management and destrugtion of thelr records

Information relating to the dead {ham the relatives) or information
whase disclosure might have an adverse effest on public health
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Role of C.O.P.
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Non-compliance with C.O.P

g Barch Walk
O  Section 47: O Section 4B:
* Duty of Commissioner o promote the fallowing of good * *If it appears to the Commissioner that the practice of a public
practice by public authorities and, in particular, ... to promate autherity ... does not conform with that proposed in the codes
the observance by public authorities of — ... of practice under sections 45 and 46, he may give to the
authority a ...” practice recommendation” specifying the steps
{b} the provisions of the codes of praclice under sections 45 which ought ... o be taken for premeting such conformity’
and 46"
g 3
12 Sanctions for non-compliance Section 45 C.O.P.
King'y Bench Wl Kings Bunch Walk
. Q  Paragraph 1.3
T i noncompliance results in breach of duty to pravide advice and
assistance under Section 16; > Statutory Buty on Lerd Chancellor to issue Code
* Information Commissioner can enforee compliance with duty > Provisions of the Code themsetves Go not have statutory force
¥ However, authorities are expected to abide by the Code unless
G If non-compliance does not result in breach of duty under Part 1 of there are good reasons, capable of being justified to the
the Act: ! Infarmation Commissicner, why it would be inapproptiate to do
¥ Only power of 1,C, s to issue practice recommendation s0
* No formal sanctien for faliure to comply with prastice ¥ If authorities comply with the Code, they will nave complied with
recornmendation the Sectlan 16 duty to provide information and assistance
> |.C. can make adverse comment in annual report
e 4
b, o Section 45 C.O.P. A Lo Section 46 C.O.P.
QO Covers:

¥ Provision of advice and assistance

» Handling requests which appear to be part of an crganised
campaign .

* Timeliness in dealing with requests

» Charging fees

¥ Transfering requiﬁts for information

¥ Consultation with third parties

» Third party contracts/Accepting infa in confidence

» Refusa! of request

% Complaints procedure

O Paragraph 1: Aims of the Code:-

¥ Set out practices which public authorities should follew in
relalion to the creation, keeping, management and
destruction of records

> Also deals with public records and the Puhli_c Record Office




12 Section 46 C.0O.P. Section 46 C.O.P.

Hngy Berch Walk Kags Rench Walk

* The records managament function should be recognised as a Q Is this your approach to information?
specific corporate programme within an autherity and should
receive the necessary levels of organisational support to ensure
effectiveness

> An authority shou'd have in place an overall policy statement ...
on how it manages is records, including electronic recards

> Active records management re creation, keeping and
maintenance of records

¥ Disposal arangements

¥ Management of electronic records

Ll -
Section 46 C.O.P.
g Bench Wak
S The right approach to information management?
i
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