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Welsh v Stokes – Case Commentary
1. This Court of Appeal decision is of interest in two respects: firstly as a guide to the generous ambit of discretion to rely upon hearsay evidence, secondly and more importantly in terms of its potentially dire effects on the equestrian world.
The Accident
2. C, aged 17 at the time of accident, was riding a horse (Ivor) on a road.  She fell off, suffering a serious head injury.  She did not recollect the accident.  She was a trainee at D’s yard.  The trial judge found that notwithstanding some doubts as to her riding abilities, she was competent to ride a “sensible” horse on her own.  Ivor was a “sensible” horse with no history of misbehaviour or vice of any kind.  There were three people at the scene.  Only one, W, gave evidence.  He had not seen the accident.  Nor had his wife.  However an unidentified man, who (i) had failed to remain at the scene (ii) not left his name and address but had told W that he had seen the accident.  In his second statement (which differed from his first statement but aligned with what W had told D some months later), W said that the other man had said that “the horse had reared up, then the girl had fallen off and the horse had fallen onto her.”  Interestingly it was the Defendant’s expert who accepted that the chain of events set out in W’s evidence was feasible – C’s expert was not supportive.
Basis of Claim
3. C claimed against D on the basis of negligence and pursuant to the Animals Act 1971.  Judge Tyzack QC dismissed the claim in negligence but he found that strict liability was established under section 2(2) of the 1971 Act.  He gave weight to, and accepted, the reliability of the hearsay evidence given by W.  D appealed, disputing the decision to give weight to the hearsay evidence and arguing that the judge incorrectly applied section 2(2) of the 1971 Act.

THE HEARSAY ISSUE
4. The Court of Appeal noted that the trial judge had considered each of the provisions of sections 4(2)(a) to (f) of the 1995 Act.  He found that it would not have been reasonable or practicable for the claimant to have produced the unidentified maker of the original statement (para (a)).  The original statement was made reasonably contemporaneously with what had happened (para (b)).  W’s evidence did not involve multiple hearsay (para (c)).  There was no evidence that any of the circumstances stated in paragraphs (d),(e) or (f) applied.  He noted that D’s 2nd hand hearsay evidence as to what W told him he had been told was consistent with W’s evidence.  The Defendants expert was supportive.  The trial judge found that C fell from Ivor when Ivor reared because Ivor was unwilling, for some reason, to go forward and C was unable to handle the situation.  
5. On appeal D submitted that, as a matter of law, the uncorroborated and untested hearsay evidence of the unknown motorist carried insufficient weight to allow a court to make specific findings of fact based upon it.  The general rule is that any fact that needs to be proved by the evidence of a witness should be proved by oral evidence: see CPR 32.2(1)(a).  Three authorities were relied upon: The “Ferdinand Retzlaff” [1972] 2 Lloyd’s Rep120, The “Kilmun” [1988] 2 Lloyd’s Rep 1, Polanski v Conde Nast Publications Ltd [2005] UKHL 10, [2005] 1 WLR 637 (wherein Baroness Hale said at para 78: “It might be grossly unjust to the other party, even contrary to his right to a fair trial under article 6 of the European Convention on Human Rights to decide a claim principally on the untested evidence of a party who has not been subject to cross-examination of any sort”).  Dyson LJ held that none of them supported D’s proposition, that as reflected in the Civil Evidence Act 1995 it was a matter for the judge to weigh the evidence.  The criteria at section 4(2)(a)-(f) provided a starting point.
6. However one view of the Court of Appeal’s decision is that the Court of Appeal was not actually faced with the uncorroborated and untested evidence of a motorist because of the evidence of (i) D (ii) D’s expert, and on such an explanation of Welsh v Stokes the above-noted Article 6 observation of Baroness Hale in Polanski may yet have to be considered further, perhaps even in terms of a Claimant needing uncorroborated evidence to mount a claim (a` scenario noted by Dyson LJ).
ANIMALS ACT 1971 ISSUES
7. These are rather more troubling.  
Findings
8. Mr Mackie (D’s expert) thought that the description being given of the horse being encouraged to go forward, refusing or napping and then rearing, causing C to fall, pulling the horse down with her, was a credible account and could explain how she was injured.  In written answers he had stated that “rearing comes within the parameters of normal equine behaviour in certain circumstances.  However, many experts will say it can just as well be said it is abnormal behaviour except in certain circumstances.  It is not the usual reaction of all horses to rear when spooked by something in front of them, or when agitated or frightened by something in front of them because a horse will usually baulk or nap and if not ridden correctly, attempt to turn and run from the perceived threat rather than to rear.”
9. The trial judge had concluded that C was a reasonably proficient rider at the time of her accident, but there were some deficiencies in her ability.  He formed the impression that in an earlier fall C had panicked, which perhaps explains why she fell. He accepted that in Ivor, C was riding a sensible, 9-year old horse with no history of misbehaviour or vice of any kind.  “I find that the rearing was due to a combination of Ivor being unwilling to go forward plus the claimant’s inabilities as a rider to handle this situation.  Mrs Stokes fairly conceded that she had not specifically taught the claimant how to deal with a rear, because it would be too dangerous to get a horse deliberately to rear up.  This I quite understand.  But the fact remains that the claimant was likely to be inexperienced in that respect and that this was known to the defendants.  Precisely what caused Ivor to nap is impossible to know and it would be quite wrong to speculate about it as all sorts of possible reasons could be put forward.”
10. Section 2(2)(a)-(c) of the 1971 Act were the relevant sections and impose liability on the keeper of the animal where.
“(a) the damage is of a kind which the animal, unless restrained, was likely to cause or which, if caused by the animal, was likely to be severe; and  

(b) the likelihood of the damage or of its being severe was due to characteristics of the animal which are not normally found in animals of the same species or are not normally so found except at particular times or in particular circumstances: and  

(c) those characteristics were known to that keeper or were at any time known to a person who at that time had charge of the animal as that keeper’s servant or, where that keeper is the head of a household, were known to another keeper of the animal who is a member of that household and under the age of sixteen.”
11.
No issue was taken as to (a).  The trial judge held that (b) was satisfied because Ivor displayed characteristics when he reared that were found at particular times/in particular circumstances namely when being driven forwards following a nap and “had a rider on board like the claimant who was unable to handle him and give him confidence 
12.
As regards subsection (2)(c), the judge said at para 55 that the “characteristics” that were to be known to “that keeper” were the characteristics proved in (b), namely that Ivor does not normally rear save in particular circumstances, for example, if she was faced with a situation where skills beyond her competence were required.

Court of Appeal - Subsection (2)(b) - Characteristics
13.
In the Court of Appeal D submitted that the judge’s decision in relation to subsection (2)(b) was flawed because he did not direct himself correctly as to the causal link between the kind of damage that Ivor was likely to cause (subsection (2)(a)) and the characteristics found in subsection (2)(b).  Save in this limited respect, there was no complaint that the judge had misdirected himself as to the meaning of subsection (2)(b).  However the Court queried in the course of C’s submissions whether “normally” in subsection (2)(b) means “usually” or “naturally”.   In the course of written submissions on this point D argued that the judge had adopted the wrong approach to subsection (2)(b) because, instead of considering whether rearing was a characteristic normally found in horses in particular circumstances, he considered whether rearing was behaviour of which Ivor was “capable”.  D also submitted that the judge’s decision in relation to section 2(2)(c) was wrong because he considered whether the defendants knew that horses in general had the characteristics he found in Ivor rather than whether they knew that Ivor had those characteristics. 

14.
Dyson LJ held that the core meaning of “normal” is “conforming to type”.  “If a characteristic of an animal is usual, then it will certainly be normal.  The best evidence that a characteristic conforms to the type of animals of a species is that the characteristic is usually found in those animals.”  He drew support from the language of Lord Walker of Gestingthorpe in Mirvahedy (para 157), that “if section 2(2)(b) is interpreted in this way, there is nothing unjust or unreasonable, as between the keeper (who can decide whether “to run the unavoidable risks involved in keeping horses” and whether or not to insure against those risks) and the victim of the horse’s behaviour, in requiring the keeper to bear the loss.”
15.
Dyson LJ held that “the particular circumstances” for the purposes of subsection (b) were the horse not wanting to go forwards.  He then considered the subsection in the light of Mirvahedy v Henley [2003] UKHL 16, [2003] 2 AC 491.  Hence requirement (b) will be met in most cases where damage was caused by dangerous behaviour as described in requirement (a). Requirement (b) will be satisfied whenever the animal’s conduct was not characteristic of the species in the particular circumstances. Requirement (b) will also be satisfied when the animal’s behaviour was characteristic of the species in those circumstances.

16.
That led into consideration of D’s criticisms of the trial judge to the effect that (i) he had held that Ivor was “capable” of rearing in the particular circumstances was not the appropriate statutory test because subsection (2)(b) is directed at behaviour which is normally found in animals of the same species in particular circumstances, not behaviour of which animals of the same species are capable in such circumstances.  Secondly, that a conclusion that rearing was behaviour normally found in horses in the particular circumstances was inconsistent with other central findings made by the judge.   In particular that the judge found that rearing was not likely or foreseeable and that the defendants had no reason to believe that Ivor would rear up in the way that he did – but that is perhaps more appropriately seen as a knowledge issue under subsection 2(c).   Dyson LJ dismissed the first point: a full consideration of the context of the trial judge’s use of the word “capable” showed that he meant “capable in particular circumstances” thus satisfying the statutory criteria.  As to the second point, the relevant question is whether rearing was a characteristic normally found in horses as a species in the particular circumstances.    The relevant question was not whether Ivor tended to rear generally, but whether he had the characteristic of rearing in the particular circumstances.
Subsection (2)(c) - Knowledge

11. Subsection 2(c) then arose.  D submitted that what is required is specific knowledge on the part of the keeper of the allegedly dangerous propensity of the specific animal.  Knowledge that animals of the species in general have the relevant propensity is insufficient.  Reliance was placed on Breeden v Lampard (unreported) 21 March 1985, Court of Appeal (Civil Division) Transcript No 1035 of 1985, the debates in Parliament when the Animals Bill was being discussed, and Professor North’s The Modern Law of Animals (1972).  The relevance of Breeden was dismissed by Dyson LJ on the basis that remarks as to subsection 2(c) were obiter, and perhaps referred to the need for something more than constructive knowledge. Hansard was dismissed on the bases that (i) the statute was clear so the thresshold for consulting Hansard was not met (ii) the extracts from Hansard were not in fact determinative of what was intended by the legislature.  Professor North’s commentaries were noted to have been made without the benefit of the Mirvahedy decision, and not in the context of subsection 2(c).  
12. So how is a Claimant to prove the keeper’s knowledge?  D submitted that it can only be proved by showing that the keeper knew that the particular animal had previously behaved in that way.  Dyson LJ held that the keeper’s knowledge can be established by showing that he knows that horses as a species normally behave in that way in those circumstances.  He drew comfort from  Mirvahedy which “shows that subsection (2)(b) may be satisfied where the characteristic is displayed by the animal in the same particular times or circumstances as by other animals of the same species.  It is a general characteristic of horses to bolt in the particular circumstances of the facts of Mirvahedy, or to rear in the particular circumstances of the present case.  It makes no sense to require a keeper, if aware of that general characteristic, to have some additional and more particular knowledge.” 
Ramifications
13. It follows that on a reading of Welsh equestrian centres are in serious difficulty because they are responsible not only for what the horses might do in a field if given particular stimuli (Mirvahedy) but they are responsible for what a horse does because of its rider.  Inferentially not just inexperienced riders but experienced ones who may nonetheless have not met a particular situation.  What might be left for another case is  the issue of how far events stemmed from the direction of the rider as opposed to the characteristics of the horse.  Arguably on the basis of the evidence in particular of C’s` expert the horse could not have done what it did without the input of the rider.  Further, the natural characteristic of the horse would have been to stop, or to turn round.  So was it really a characteristic of the horse or the direction of the rider?  Where does one end and the other begin?  Can the knowledge requirements of subsection 2(c) be deployed in that way?
14. The reference in Welsh to the keeper’s choice to keep the animal and insure it (reflecting comment in Mirvahedy) assumes an access to insurance that is at odds with the rate of closure of riding establishments in the face of rising insurance premiums.  Then there is the increasing restriction of access to horses kept at riding stables for non-owners of horses again because of insurance requirements understandably imposed in the face of the Animals Act.  There is perhaps an essential tension developing between the Animals Act and the approach to risk of the House of Lords in Tomlinson v Congleton, as enmeshed in the Compensation Act 2006.
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