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FIBROMYALGIA & PAIN DISORDERS

REPORTED CASES
The following selection of cases deal with diagnosis, causation and quantum of damages in claims involving injury in the form of pain disorders.

‘Malingering’ claimant

Booth v Britannia Hotels [2002] EWCA Civ 579
B worked as a chambermaid at a hotel. She sustained a crush injury to her left hand. B reported that she was suffering from reflex sympathetic dystrophy. Liability for the crush injury was established against B’s employer. The hotel obtained surveillance evidence of B that showed her she had a full range of movement in her left hand. The expert called on behalf of the hotel said that the range of movement demonstrated on the video was inconsistent with the diagnosis of RSD. B’s schedule of loss ran to £600,000+. The hotel paid £2,500 into court. The video evidence was disclosed 5 weeks before the assessment of damages hearing. B accepted the payment into court.
In the second appeal in relation to the apportionment of the costs liability, the Court of Appeal found that B had ‘pursued a claim for personal injuries which she knows or must be taken to know have not been suffered’. It was not only that B had ‘exaggerated and inflated’ her claim but that she had ‘at all material times’ known that ‘her claim to be suffering from the condition known as RSD was a false claim’ (per Lord Justice Jonathan Parker).
Apportionment between ‘conscious and unconscious exaggeration’
Giblett v P & NE Murray, CA, The Times, 25 May 1999

G was a passenger in a car that was stationary at a roundabout. P’s car drove into the rear of the stationary car and G suffered a mild to moderate whiplash injury. To this extent the parties’ experts were in agreement. The matter came to trial 9 years after the accident during which time G complained of ‘grossly disabling symptoms which had no organic or clinical basis’.  The pain could only be explained on a ‘psychiatric level’ and G claimed that as a result of the accident she had suffered from somatisation disorder. Although the diagnosis of this disorder was agreed by the experts, the extent and severity of it was dependent upon the court’s findings as to G’s truthfulness and the accuracy of her description of her disabilities. 

Somatisation disorder (from DSM-III, as was current in 1998) is described as “multiple and recurrent somatic complaints beginning in early life and associated with limitation and distress. Defined in terms of the number and duration of unexplained symptoms. Very persistent; poor prognosis.”
At trial P attacked G’s credibility suggesting that she had exaggerated and deliberately misrepresented the consequences of the accident. There were clear inconsistencies between surveillance evidence and G’s evidence, she was a ‘patently unreliable witness’. G’s expert sought to ascribe G’s ‘pathological inability to tell the truth as unconscious and wholly attributable to the [somatisation] disorder’, the Court of Appeal held that the trial judge had been entitled to take a different view and to award general damages for the injury limited to the extent of the symptoms he found were related to the accident. 

Otton LJ noted (obiter) that if sufficient weight could have been given to the expert evidence that unconscious exaggeration was a manifestation of the somatisation disorder then ‘it would have been open to the Judge (in theory at least) to assess the degree of or to apportion between the plaintiff’s unconscious and conscious exaggeration.’
The effect of litigation on a pain disorder
Poole v Transbulk Services Ltd (1998) unreported

P sustained head and other injuries in a road traffic accident. He was in hospital for 5 days and thereafter complained of neurological problems. P attempted to return to work but as he recovered from his physical injuries, he started to display psychological symptoms. The parties’ neurologists agreed that P should have recovered from the physical injuries around 3 years after the accident and thereafter his physical symptoms were part of his psychological problems. The trial judge found that P was suffering from a somatoform pain disorder being ‘the presence of physical symptoms that suggest a general medical condition in the absence of corresponding pathology. The presentation is one of clinically significant distress and/or impairment of functioning’ and that a ‘hysterical mechanism’ was at work. In awarding general damages of £20,000, the trial judge found that P’s ‘condition is likely to disappear quite quickly once this litigation has been completed’.
Cox v Allison Engineering Limited (1999)

C was involved in an accident at work when an unstable rig collapsed. C suffered an injury to his back and the experts estimated that he would recover from the back injury in 6 months. Beyond that time, C continued to complain of back pain and there was no organic explanation for his continuing symptoms. C was diagnosed with fibromyalgia and although he had not returned to work at the time of the trial, it was anticipated that at ‘conclusion of his legal battle his condition would improve enabling him to return to work’. The judge awarded £17,000 general damages.
Fibromyalgia ‘in any event’
Mazhar v Hussain (1999)

C was involved in a road traffic accident when she suffered mild whiplash and bruising. It was not in dispute that the accident also caused Post-Traumatic Stress Disorder which lasted for 5 years. C alleged that she further suffered from depression and fibromyalgia, which were both caused by the accident. D argued that there was a degree of pre-accident vulnerability to depression and other problems and the trial judge awarded £21,000 for the injuries attributable to the accident but dismissed the claim for depression and fibromyalgia. On appeal, C sought to argue that the trial judge was wrong to dismiss part of the claim as there was no evidence that C would not have suffered depression and fibromyalgia in any event. The Court of Appeal said that all that the trial judge had had to decide was whether C had ‘discharged the burden of proof, by showing that the injury was attributable to the accident’. The appeal was dismissed.

Evered v Bussell (2004)

C suffered a whiplash injury in a road traffic accident and some time later developed fibromyalgia. C claimed that she presented to a rheumatologist with early stages of fibromyalgia 4 months from the accident but D sought to argue that there was a delay of over a year between the accident and full onset so that C could not establish a causal link between the two. Further, D sought to argue that fibromyalgia was not caused by the type of physical trauma suffered by C and that her pre-accident medical history showed that she was prone to develop fibromyalgia and the burden was upon C to show that she had not developed the condition spontaneously. D relied upon evidence that fibromyalgia is present in about 5% of women in the population.

Neither party’s expert could say for certain that the fibromyalgia had been caused by the accident but the trial judge found that it was more likely than not that the accident was the case of the pain syndrome which developed into ‘full blown fibromyalgia’. As C led a more active life than many people of her age, it was unlikely that any previous medical problems had caused her to develop the pain syndrome.
Quantum examples

Burridge v Blighline Ltd (1999)

C was an electrical supervisor who worked on the maintenance of large commercial freezers. He was working on one such freezer which had been laid on its back to gain access to working parts when it fell and crushed his lower body. C suffered soft tissue injuries to his back and legs but no bony injury. He took pain killers for his relatively minor injuries but continued to complain of severe pain and restricted movement. Investigation failed to reveal any evidence of spinal injury and he was diagnosed with chronic pain syndrome (described as ‘advanced secondary fibromyalgia syndrome due to ligamentous/soft tissue injuries, compounded by post-traumatic stress disorder’. The judge found C’s physical symptoms should only have lasted a few weeks after the accident and his continuing symptoms were ‘psychogenically based’. General damages: £10,000 (updated £12,200).
Hunt v British Telecommunications Plc (2002)

C suffered a whiplash injury in a road traffic accident. The pain subsequently moved from her neck until it was widespread throughout her body. She suffered from many symptoms including fatigue, allodynia, IBS, swelling and tenderness of the joints, hypersensitivity and tingling sensations. The specialists were unable to give a diagnosis until C was diagnosed with fibromyalgia. There was evidence that 85% of cases appear spontaneously but that it could also be triggered by whiplash. C was largely incapacitated and the prognosis was permanent and unlikely to significantly improve. General damages award: £32,500 (updated to £37,350).

Holdsworth v Hayley Wellings (2005)

C suffered a neck injury in a road traffic accident when she was stationary and D shunted into the rear end of her car. C experienced significant neck pain and pins and needles. C went on to develop pain in her hips and back and was diagnosed with fibromyalgia. C initially reduced her working hours then had to stop working completely. The prognosis was that the condition was permanent although pain management techniques would ease C’s symptoms. C settled her claim for £17,500.
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