COMPENSATION FOR VICTIMS OF UNINSURED OR UNIDENTIFIABLE USERS OF MOTOR VEHICLES
INTRODUCTION

This Chapter deals with compensation for the victims of uninsured and unidentifiable users of motor vehicles under the Road Traffic Act 1988, the Uninsured Drivers Agreements 1988 and 1999, and the Untraced Drivers Agreements 1996 and 2003.

It does not deal with earlier Road Traffic Acts, Uninsured and Untraced Drivers Agreements, which are now of largely historical significance.

What follows is of course only a summary and cannot be a substitute for a close study of the relevant provisions and their application to the facts of any particular case. 

THE FRAMEWORK OF EUROPEAN UNION LAW

The Framework
The framework is set by the 4 European Directives on motor insurance, the most important in the present context being the Second and, to a lesser extent, the Third Directives. 

The Second Directive
The Second Directive (84/5/EEC):-

(A)
Requires Member States:

(i)
To make insurance in respect of the liability of users of motor vehicles compulsory up to certain minimum sums; and

(ii)
“To set up or authorise a body with the task of providing compensation, at least up to the limit of the insurance obligation, for damage to property or personal injuries caused by an unidentified vehicle or a vehicle for which the insurance obligation … has not been satisfied” (the body providing this safety net of compensation being known as a “Guarantee Fund”); but

(B)
Permits Member States:

(i)
To “… exclude the payment of compensation by that body in respect of persons who voluntarily enter the vehicle which caused the damage or injury when the body can prove that they knew it was uninsured”;

(ii) Similarly to exclude the payment of compensation by Insurers or that body in respect of persons who voluntarily entered the vehicle which caused the damage or injury when Insurers or that body can prove that they knew it was stolen; and

(iii) To exclude the payment of compensation by that body in respect of damage to property caused by an unidentified vehicle.

Part VI of the Road Traffic Act, the Uninsured Drivers Agreements 1988 and 1999, and the Untraced Drivers Agreements 1996 and 2003, are intended to implement the Second Directive.

The Third Directive
The Third Directive (90/232/EEC) requires Member States:-

(A)       To ensure that the victims protected by compulsory motor insurance and safety net compensation, include passengers, with effect from 31 December 1992.

Amendments were made to the Road Traffic Act 1988 to extend compulsory motor insurance, and therefore safety net compensation, to cover the liability of an employer or fellow employees using a motor vehicle to an employee who is a passenger, in order to implement this;

(B) To ensure that, where there is a dispute between their Guarantee Fund and a Motor Insurer as to which should compensate a victim, one of the two shall be designated as “responsible for paying compensation to the victim without delay”, and then the paying party shall be reimbursed in due course by the non-paying party if and to the extent that the non-paying party is found liable.

The MIB’s “New Procedure” (see below) is intended to implement this.        

Interpretation of Domestic Law, & other Implementing Measures, in accordance with the Directives if possible

Laws of a Member State, whether passed before or after Directives, are to be interpreted in accordance with Directives, if at all possible, see Marleasing [1990] ECR I-I4135.

In the case of other measures which are intended to implement Directives, e.g. agreements such as the Uninsured Drivers Agreements 1988 and 1999 and the Untraced Drivers Agreements 1996 and 2003, although the Marleasing principle does not strictly speaking apply, on ordinary English principles of interpretation, the measures will be interpreted in accordance with the Directives which they are intended to implement, if at all possible, see White v. White [2001] 1 WLR 481 HL.

UK State’s Failure to Implement Directives

But, even with favourable interpretation, it is arguable that the UK State has failed to implement the Directives in a number of ways, e.g.:-

(A)
In failing to ensure that compulsory motor insurance, and therefore safety net compensation, covers the liability of an employer or fellow employees using a motor vehicle to an employee who is not a passenger – which would appear to be contrary to the Second Directive;

(B)
In restricting compulsory motor insurance, and consequently safety net compensation, to liabilities caused by or arising out of, the use of motor vehicles “on a road or (from 3 April 2000) other public place” – a restriction not mentioned in the Directives, which appear to require motor insurance, and consequently safety net compensation, wherever a motor vehicle is used;

(C)   In making the exclusion from safety net compensation in section 151(8) of the Road Traffic Act 1988 and/or the conditions precedent to and/or exclusions from safety net compensation in the Uninsured Drivers Agreements 1999 so extensive and/or demanding - that they arguably constitute unwarranted derogations from the protection intended by the Directives;

(D)     In implementing the Second Directive by treating “unidentified vehicle” in the Directive as meaning “vehicle used by an unidentifiable person” – so that the total absence of compensation for liability for property damage under the Untraced Drivers Agreement 1996 is arguably more extensive than the Directive permits;

(E)     In imposing a rigid time limit for claims under the Untraced Drivers Agreement 1996, and an only slightly more flexible time limit for claims under the Untraced Drivers Agreement 2003, even for children and patients – which would appear to offend against a cardinal principle of European law, namely that, where a Directive requires a Member State to confer a right (here of safety net compensation), it also requires the Member State to ensure that there is a fair and effective ability to exercise that right;

(F)     In making the exclusions from safety net compensation in the Untraced Drivers Agreement 2003, which are similar to those in the Uninsured Drivers Agreement 1999, similarly too extensive.

The UK State has certainly failed to implement the Second Directive properly in failing to ensure that compensation under the Untraced Drivers Agreement 1996 includes some allowance for interest and costs, see Evans v Secretary of State for Environment Times Law Reports 9 December 2003. 

Consequences of Failure to Implement Directives
If a Member State fails to implement a Directive properly:-

Directive of Direct Effect

The Article of the Directive concerned may itself be of direct effect in domestic law, if the Article is sufficiently clear, precise and unconditional.

But even if the Article is sufficiently clear, precise and unconditional to be of direct effect in domestic law, such effect is in Euro jargon “vertical” rather than “horizontal”, i.e. it applies vertically between an individual and the Member State (or any “emanation of the State”), but not horizontally between individuals.

A body is an “emanation of the State” if:

(A)
State measures make the body responsible for providing a public service; and

(B)
The public service is sufficiently under the control of the State; and

(C)
The body has special powers (although this last condition is not essential).

An Insurer is plainly an individual and not an emanation of the UK State. 

So, even if the provisions regarding safety net compensation for the victims of uninsured drivers in sections 151 of the Road Traffic Act 1988 fail to implement the Second Directive properly, and the relevant Articles of the Directive are of direct effect, a potential Road Traffic Act Insurer, as an individual, is still entitled to rely on the offending provisions against a Claimant, as another individual.

Moreover, the protection afforded to victims of uninsured drivers by sections 151 of the Road Traffic Act is only the victim’s first line of protection. A victim excluded from protection under sections 151 can normally look to the protection afforded by the Uninsured Drivers Agreement 1988 or 1999 as a second and last resort.

Consequently, it is victims who have found themselves excluded from safety net compensation under the Uninsured and Untraced Drivers Agreements, who have concentrated on trying to establish against the MIB:-

(i)
That the relevant Agreements fail to implement the Directives properly; and

(ii)
That the relevant Articles of the Directives are of direct effect; and

(iii)
That the relevant Articles bind the MIB, on the ground that the MIB is an emanation of the UK State;

- but so far without complete success, see Silverton v. Goodall [1997] PIQR P451 CA, Mighell v Reading, Evans v MIB & White v White [1999] PIQR P101 CA and White v White [2001] 1 WLR 481 HL.

Even If Directive Not of Direct Effect
However, even if the relevant Article of a Directive is not of direct effect, the State itself will be liable to a Claimant for any loss which he may suffer as a result of a failure by the State to implement the Directive, see Francovich [1991] ECR 1-5357 (or, where the State has a wide discretion how to implement the Directive, a grave failure by the State to implement the Directive, see Factortame (No. 4) [1996] QB 404.

So a Claimant (“C”), who is excluded from safety net compensation by questionable provisions of the Road Traffic Act 1988, the Uninsured Drivers Agreement 1988 or 1999 or the Untraced Drivers Agreement 1996 or 2003, may have a remedy against the UK State in the UK Courts under Francovich/ Factortame – if C can establish that the UK State, in enacting or agreeing the questionable provisions, was guilty of a failure or grave failure to implement a Directive, and has thereby caused C loss of safety net compensation.

Illustration

The Untraced Drivers Agreement 1996 makes no provision for the award of interest or costs, and it was the practice of the MIB when awarding compensation under the Agreement to award no interest and little or no costs.  

In the Evans cases, the Claimant, after receiving an award from the MIB under the Untraced Drivers Agreement 1996 with no interest and little costs, first sued the MIB, claiming:

(i) That the absence of provision for payment of interest and costs in the Untraced Drivers Agreement 1996 was contrary to the requirement in Article 1 of the Second Directive that the Guarantee Fund shall pay “compensation”;

(ii) That Article 1 of the Second Directive was sufficiently clear, precise and unconditional to be of direct effect in English law; and 

(iii) That it was binding on the MIB on the ground that the MIB was an “emanation of the State”.  

The Court of Appeal rejected this claim, holding that Article 1 of the Second Directive was too conditional to be of direct effect in English law, see Evans v MIB [1999] PIQR P101.  

The Claimant then sued the UK State under Francovich/Factortame, on the ground that the UK State, in agreeing the Untraced Drivers Agreement 1996 without provision for payment of interest or costs, had failed properly to implement the Second Directive’s requirement that the Guarantee Fund shall pay “compensation”, and that he had thereby suffered loss of “compensation”.  On a reference from the UK Court (Evans v Secretary of State for Environment [2001] PIQR P33), the EU Court held that the Second Directive does require the “compensation” awarded by the Guarantee Fund to “take account of the effluxion of time” and to include sufficient award for costs to enable the Claimant fairly and effectively to exercise his right to compensation, but that it was for the UK Court to decide whether the UK State’s failure to implement the Directive properly was sufficiently serious to justify an award of damages under Factortame (Evans v Secretary of State for Environment Times Law Reports 9 December 2003) . 

In anticipation of this outcome, the UK State has ensured that the Untraced Drivers Agreement 2003 incorporates specific provisions for the payment of interest and costs.

COMPULSORY MOTOR INSURANCE IN ENGLISH LAW
The General Rule

As a general rule, it is compulsory in English law for a user of a motor vehicle on a road or (from 3 April 2000) other public place to be insured in respect of liability for injury, death, or property damage up to £250,000, “caused by or arising out of the use of the vehicle on a road or (from 3 April 2000) other public place”, see section 143 & 145 Road Traffic Act 1988.

Exceptions to the General Rule

The two major exceptions to this general rule are:-

Vehicles Covered by Deposit or Used by Certain Public Bodies

Vehicles which are covered by a deposit of £500,000 with the Accountant General of the Supreme Court, or are being used by certain specified public bodies (a derogation permitted by the First Directive), see section 144 Road Traffic Act 1988;

Liability which is or should be the Subject of EL Insurance
It is not compulsory in English law to have motor insurance in respect of the liability for injury or death to an employee in the course of his employment incurred by an employer or fellow employee in the course of his employment (section 145(4)(a) Road Traffic Act 1988), since this should be the subject of compulsory Employer’s Liability Insurance.

However, this exception can leave an employee claimant unprotected where there should be but is not in fact EL insurance, because there is no EL Insurers’ Bureau.

So, in order to comply with the Third Directive, in the case of liability to an employee who is a passenger boarding, travelling in or on, or alighting from a vehicle:

(A)
Since 31 December 1992, the exception from compulsory motor insurance (and consequently safety net compensation) only applies where the liability is in fact covered by compulsory EL insurance (section 145(4)(A) Road Traffic Act 1988); and

(B)
Since 1 July 1994, this exception ceases to apply, because it has ceased to be compulsory for EL insurance to cover liability to a passenger, see The Employer’s Liability (Compulsory Insurance) Exemption (Amendment) Regulations 1992 (SI 1992/3172).

But this still leaves the liability of an employer or fellow employee to an employee who is not a passenger outside the scope of compulsory motor insurance (and therefore safety net compensation) – which would appear to be contrary to the Second Directive.

Illustration

Assume that it is sometime after 1 July 1994, that Albert and Bernard are both employed by Charlie, and that Bernard and Charlie are penniless and uninsured.

If in the course of their employment, Bernard is driving and Albert is a passenger in a motor vehicle on a road, and Bernard negligently crashes the vehicle, injuring Albert, Albert’s Judgment against Bernard and/or Charlie will be satisfied under section 151 of the Road Traffic Act 1988 or, if there is no Road Traffic Act Insurer, under the MIB’s Uninsured Drivers Agreement – because Bernard and Charlie’s liabilities are liabilities against which motor insurance is compulsory.

But if, in the course of their employment, Bernard is driving a motor vehicle on a road, Albert is standing on the road, and Bernard negligently runs over Albert, Albert’s Judgment against Bernard and/or Charlie will not be satisfied by anyone – since Bernard and Charlie’s liabilities are not liabilities against which motor insurance is compulsory and there is no EL Insurers’ Bureau.

In the latter case, Albert’s only remedy, if any, is to sue the UK State under Francovich/Factortame for damages for failing properly to implement the Directive.

 “Liability caused by, or arising out of,the use of the vehicle on a road or (from 3 April 2000) other public place”
These words define the limit of compulsory motor insurance in English law, and therefore the limit of safety net compensation under section 151 of the Road Traffic Act 1988, the Uninsured Drivers Agreements 1988 and 1999 and the Untraced Drivers Agreements 1996 and 2003.

“Liability”
“Liability” is not restricted to liability through inadvertence, such as negligence, but also covers liability for deliberate wrongdoing, such as use of a motor vehicle as a weapon.

Whilst public policy permits a Motor Insurer to refuse to indemnify its Insured in respect of liability for use of a motor vehicle as a weapon, public policy does not entitle the Motor Insurer or the MIB to refuse safety net compensation under section 151 of the Road Traffic Act 1988 or the Uninsured Drivers Agreements to the victim, see Hardy v. MIB [1964] 2 QB 745 CA approved in Gardner v. Moore [1984] AC 548, and Keeley v Pashen 2004 EWCA Civ 1491.

The position is different under the Untraced Drivers Agreements 1996, where safety net compensation for the victim of a motor vehicle used as a weapon is specifically excluded (leaving the victim to his remedy under the Criminal Injuries Compensation Scheme).  

“Caused by, or arising out of”
Clearly, the death, injury or property damage need not actually occur on a road or (from 3 April 2000) other public place for the liability to be compulsorily insurable, and therefore the subject of safety net compensation. The liability need only be “… caused by, or arising out of …” the use of the vehicle on a road or (from 3 April 2000) other public place. So for example liability for injury, death and/or property damage caused by a motor vehicle smashing into a private house is covered, provided the liability was “caused by, or arising out of” the use of the vehicle on a public road e.g. because it resulted from a loss of control on the road.

In Dunthorne v. Bentley [1996] RTR 428, the Court of Appeal gave a wide meaning to “caused by, or arising out of” the use of a vehicle on a road, in holding that the negligence of D in running across a road from her broken down car to seek help from a friend, thereby causing C to swerve, crash and sustain injury, was a liability “caused by or arising out of” the use of D’s broken down vehicle on a road, and consequently a liability which had to be met by her Motor Insurers.

“Use”

“Use” means driving, use by an owner/employer through his agent/employee driving in the course of his agency/employment, and any other form of control, operation or management of the vehicle.  But a mere passenger opening a car door is not using the vehicle, see Brown v Roberts 1965 1QB 1.
“Road”
“Road” is defined as “any highway and any other road to which the public has access” in section 192(1) Road Traffic Act 1988.

(A) “Highway”

N.B. that this includes a public bridleway or public footpath.

So, even before 3 April 2000, if you were knocked down by a motorcyclist on a public footpath, the motorcyclist should have been insured and, if he was not insured, you could obtain compensation from any Road Traffic Act Insurer or, failing that, through the MIB.

(B)
“Any other road to which the public has access”

Any place which is not a “highway” may still be a “road” if:-

(i)
It is in the ordinary sense of the word a road:

and

(i) It is a road to which the public both in fact has access and is expressly or implicitly permitted access (Generally, if there are signs prohibiting public access but the public in fact has access, the public is treated as being implicitly permitted access unless the prohibition is enforced), 

see  Clarke v. Kato, [1998] 1WLR 1647 HL where the previous authorities are helpfully summarised.

Efforts by the Court of Appeal to extend the meaning of “road”, and thereby what is compulsorily insurable by D and compulsorily compensatable by Motor Insurers and the MIB, were overturned by the House of Lords in Clarke v. Kato, which held that only in exceptional circumstances would a car park or part thereof fall within the natural meaning of the word “road”.

“Or other public place”
Concern about the restrictive effect of Clarke v. Kato resulted in the amendment of the Road Traffic Act 1988 to insert after the words “caused by or arising out of the use of the vehicle on a road” the words “or other public place” with effect from 3 April 2000.

But even from 3 April 2000 this leaves liability caused by or arising out of the use of a motor vehicle in a purely private place outside the scope of compulsory motor insurance and therefore safety net compensation in English law. The only remedy, if any, for a Claimant who cannot get safety net compensation as a result would appear to be to sue the UK State under Francovich/Factortame.

INSURED, UNINSURED & UNIDENTIFIABLE USERS

Where C is a victim of an accident for which D has a liability against which motor insurance is compulsory in English law, D may be:-

(A)     Identifiable & Insured

D may be identifiable and insured – in which case clearly there is no problem from an insurance point of view.

Note the often overlooked provisions of section 148 of the Road Traffic Act 1988, under which a Motor Insurer’s contractual obligation to indemnify D is extended by statute.

Under section 148 (2) & (5), a Motor Insurer cannot refuse to indemnify D in respect of a liability against which motor insurance is compulsory, on the grounds of:

(2) (a)  the age or physical or mental condition of the person driving;

(i) the condition of the vehicle;

(ii) the number of persons that the vehicle carries;

(iii) the weight or physical characteristics of the goods that the vehicle carries;

(iv) the time at which or the areas within which the vehicle is used;

(v) the horsepower or cylinder capacity or value of the vehicle;

(vi) the carrying on the vehicle of any particular apparatus;

(vii) the carrying on the vehicle of means of identification other than a compulsory registration plate; or

(5) acts or omissions after the accident, such as making admissions or failing to report the accident, a prosecution or a claim.

However an Insurer who is compelled to indemnify by section 148(2) is automatically entitled to recoup its outlay from D, and an Insurer who is compelled to indemnify by section 148(5) is not prevented by section 148(5) from having a term in its policy entitling it to recoup its outlay from its Insured.

(B)       Identifiable but Uninsured

Alternatively, D may be identifiable but uninsured – an “uninsured driver” (or more accurately “uninsured user”) – in which case he can be sued (even if he cannot be located and can only be served by alternative means). This is the territory of section 151 of the Road Traffic Act 1988 and the Uninsured Drivers Agreements 1988 and 1999.

(C)      Unidentifiable
Alternatively again, D may be unidentifiable – in which case, he cannot be sued and any claim must be made, not through the Courts, but direct to the MIB under the Untraced Drivers Agreement 1996 or 2003. 

It is very important to understand that “untraced” means unidentifiable and not merely unlocatable, see Clark v. Vedel [1979] RTR 26 CA, Clause 5 of the Untraced Drivers Agreement 1996 and Clause 4 of the Untraced Drivers Agreement 2003. 

THE UNINSURED DRIVER/USER

Section 151 of the Road Traffic Act 1988
Where C is the victim of an accident for which D has a liability against which motor insurance is compulsory in English law, but D, while identifiable, is uninsured, section 151 of the Road Traffic Act 1988 is C’s first line of protection.

If C obtains Judgment against D in respect of that liability, that Judgment must be satisfied by any Insurer who is caught by section 151 (a “Road Traffic Act Insurer”).

Broadly speaking, an Insurer is a Road Traffic Act Insurer if it has delivered a current certificate of compulsory motor insurance in respect of the offending vehicle at the time of the accident, although the insurance did not cover the offending user D.

But this is subject to a number of exceptions. The most important are that an Insurer will not be a Road Traffic Act Insurer:-

(A)      Disposal of Insurable Interest   

If the insured has sold or otherwise disposed of any insurable interest in the vehicle(s) covered under the policy, so that, on a true interpretation of the policy, the policy has ceased to have effect, see Tattersall v Drysdale 1935 2KB 174 but note Dodson v Peter H Dodson Insurance Services 2001 1 Lloyd’s Rep 520 CA;

(B)        Cancellation

If the insurance had been cancelled prior to the accident and in accordance with the procedure in section 152(1)(c) Road Traffic Act 1988;

(C)
Declaration of Avoidance
If the Insurer obtains a declaration from a Court that the insurance is voidable or has been avoided on the ground of material misrepresentation or non-disclosure, in accordance with the time limits and procedure in section 152(2) Road Traffic Act 1988;

(D)      Different Type of Use
If, even if you substituted D’s name for the name(s) of the person(s) insured under the policy, the terms of the policy would still not apply (e.g. because the type of use to which the vehicle was being put was not a type of use covered by the policy - say the vehicle was being used by D for “business” purposes but the policy only covered use for “social, domestic and pleasure” purposes), see section 151(2) Road Traffic Act 1988.

A sudden spur of the moment use of the vehicle for a criminal purpose may still be incidental to use for “social domestic and pleasure” purposes, whereas use of the vehicle on a prolonged criminal enterprise is likely to be neither “business” nor “social domestic and pleasure”, see Keeley v Pashen 2004 EWCA Civ 1491;

(E)
Lack of Notice of Bringing of Proceedings
If the Insurer has not had notice of the bringing of C’s proceedings against D before or within 7 days of the issue of those proceedings, section 152(1)(a) Road Traffic Act 1988

The requirements of this condition precedent to a Road Traffic Act Insurer’s liability to satisfy Judgment are relatively lax. Provided that the potential Road Traffic Act Insurer has notice of an unequivocal intention on C’s part to bring proceedings:

(i)
Notice may be at any time before the issue of proceedings (so that it need not be notice of when or where the proceeds will be brought, see Desouza v. Waterlow [1998] PIQR P87 CA) or within 7 days after the issue of proceedings;

(ii)
Notice may be oral, see Desouza v. Waterlow; 

(iii)    An experienced legal secretary working for the potential Road Traffic Act  Insurers’ Solicitors was held to be a sufficient person to receive such notice in the case of Nawaz v Crowe Insurance Times Law Reports 11 March 2003 CA; and

(iv)     It seems that the words in the subsection “… the Insurer has notice…” mean that the notice may be received by the Insurer from any source and not necessarily from C or his agents, see dicta of Buckley LJ in Harrington v. Pinkney [1989] 2 Lloyd’s 310 CA; 

(F)
C Travelling in/on Offending Vehicle Knowing that it was Unlawfully Taken
If C was “allowing himself to be carried” in or on the offending vehicle and (either before the commencement of the journey or after the commencement of the journey if he could reasonably have been expected to alight) he “knew or had reason to believe” that the vehicle was stolen or otherwise unlawfully taken, see section 151(4) Road Traffic Act 1988.

Under Marleasing, section 151(4) must of course be interpreted in accordance with the European Directives if at all possible. So:- 

(i)     For authoritative guidance on the meaning of “allowing himself to be carried”, see Pickett v MIB [2004} EWCA Civ 6 (a decision on the identical words in Clause 6(1)(e) of the Uninsured Drivers Agreement 1988);

(ii)    In the light of the decision of the House of Lords in White v. White [2001] 1 WLR 481 on Clause 6(1)(e), “had reason to believe” in section 151(4) must be read as meaning “deliberately turned a blind eye to” and not merely “had some reason to believe which would have put a reasonable person on enquiry”;

(iii)   The onus of proving the passenger’s guilty knowledge is on the Road Traffic Act Insurer. 

Note that section 151(4) only deals with knowledge of theft or other unlawful taking. Under section 151, a passenger victim’s knowledge of the non-insurance of the offending vehicle does not exempt a Road Traffic Act Insurer from liability (although, if the passenger victim is himself insured under the motor policy, he is likely to be caught under (G) below);

(G)      C Insured by Policy and Causing/Permitting Use of Offending Vehicle
If C was insured by the motor policy and caused or permitted the use of the vehicle which gave rise to the liability, section 151(8)(a) & (b) Road Traffic Act 1988.

Strictly speaking, this is not an exception to a Road Traffic Act Insurer’s liability. In this instance, the Road Traffic Act Insurer is still liable to satisfy C’s Judgment, but is entitled to immediate repayment of the same sum by C, and consequently has a defence of set off or “circuity of action”. This has 2 important consequences:-

(i)
Arguably, C’s Judgment is satisfied under the Road Traffic Act, and there is therefore no unsatisfied Judgment remaining to be satisfied under the Uninsured Drivers Agreements, so in these circumstances C has no second line of protection under the Uninsured Drivers Agreements;

(ii)
The terms of this “exception” would appear to be considerably wider than the limited exclusions from safety net compensation permitted by the Second Directive. Again, the UK State may be liable under Francovich/Factortame for failure to implement the Directive.

The Uninsured Drivers Agreements, the Article 75 Insurer and the MIB
The Uninsured Drivers Agreements

If C has a Judgment against D in respect of a liability against which motor insurance is compulsory in English Law (a “relevant liability”) which does not fall to be satisfied by an indemnifying Insurer or a Road Traffic Act Insurer, then, if and in so far as the Judgment remains unsatisfied for more than 7 days – and subject again to certain exceptions – it will fall to be satisfied by the MIB under the Uninsured Drivers Agreement 1988 or the Uninsured Drivers Agreement 1999.

“Article 75 Insurer”
The liability of the MIB under the Uninsured Drivers Agreements is in turn passed on under the MIB’s Articles of Association to any Insurer who is an “Article 75 Insurer” (formerly known as a “Domestic Regulations Insurer”).

Article 75 defines an “Article 75 Insurer” but, broadly speaking, an Article 75 Insurer is any Insurer who was providing motor insurance in respect of the offending vehicle at the time of the accident – or, in the case of a normal 12 month renewable policy, up to 15 days before the accident – notwithstanding that the insurance did not cover the offending user and that for one reason or another the Insurer is not a “Road Traffic Act Insurer”.

No “Article 75 Insurer”
If there is no Article 75 Insurer, the liability to satisfy a Judgment rests with the central fund of the MIB itself.

The Uninsured Drivers Agreement 1988

Under the Uninsured Drivers Agreement 1988, which applies to accidents occurring between 31 December 1988 – 30 September 1999, the MIB is obliged to satisfy any Judgment in respect of a “relevant liability” to the extent that it remains unsatisfied for more than 7 days, subject to the following principal exceptions:-

Deductions

Under Clause 2(3) & (4) of the Agreement, before satisfying any Judgment, the MIB is entitled to deduct from the amount, if any, payable in respect of property damage:-

(A)
The amount of any compensation which the Claimant has received or is entitled to receive as a consequence of a claim made by him from any other source in respect of that damage (e.g. under his own comprehensive motor policy or household policy); and

(B)
Up to £175 (in addition to (A) above, if applicable).

Conditions Precedent
(A)      Notice of Issue of Proceedings
Under Clause 5(1)(a) of the Agreement, it is a condition precedent to the MIB’s liability to satisfy any Judgment that:-

“Notice in writing of the bringing of the proceedings is given within seven days after the commencement of the proceedings – 

(i)
to MIB in the case of proceedings in respect of a relevant liability which is either not covered by a contract of insurance or covered by a contract of insurance with an Insurer whose identity cannot be ascertained, or

(ii)
to the Insurer in the case of proceedings in respect of a relevant liability which is covered by a contract of insurance with an Insurer whose identity can be ascertained;

Such notice shall be accompanied by a copy of the Writ, Summons or other document initiating the proceedings”.

The requirements of notice under Clause 5(1)(a) of the Agreement are much stricter than the requirements of notice under section 152(1)(a) of the Road Traffic Act 1988.

Under Clause 5(1)(a), notice must be in writing, must be given not before but only within 7 days after the issue of proceedings, and must be accompanied by a copy of the Writ, Summons or other document initiating the proceedings.

In Williams v. Giannini (8 May 1998, unreported), Tucker J suggested obiter that notice is “given” for the purpose of Clause 5(1)(a) not when it is sent but only when it is received.

In Cambridge v. Callaghan [1998] RTR 365, the Court of Appeal held:

(i)
That it is essential to compliance with Clause 5(1)(a) that the notice “be accompanied by a copy of the Writ, Summons or other document initiating the proceedings”; and

(ii)
That in County Court proceedings, the requisite document was either the sealed Summons or the Plaint Note.

Presumably the requisite document is now the sealed Claim Form or Plaint Note.

In Silverton v. Goodall [1997] PIQR P451, the Court of Appeal held that the strict notice requirements of Clause 5(1)(a) are not a derogation from the protection intended by the European Directives on Motor Insurance.

Notice to whom?

Notice must be given to the MIB unless the “relevant liability .. is covered by a contract of insurance with an Insurer whose identity can be ascertained”, in which case notice must be given to that Insurer.

But the meaning of these words is unclear:

(a)       Taken literally, they seem to refer to an indemnifying Insurer - in which case they will never have any actual application;

(b)       Yet, if the words are supposed to refer to an Article 75 Insurer, they seem inapt.

(B)      Providing such Information as MIB Reasonably Requires
Under Clause 5(1)(b), there are conditions precedent to the MIB’s liability that C provides to the MIB such information as the MIB may reasonably require (in such form as the MIB may specify):

(i)
Regarding the proceedings. This provision is commonly used by the MIB to require notice of service of proceedings and of entry of Judgment on liability; and

(ii)
If C is claiming property damage in the proceedings, regarding any insurance cover or insurance or other claim in respect of the property damage.

Clause 5(1)(b) contains no express provision as to the time within which information is to be provided. Presumably, there is an implicit obligation to provide it within a reasonable time.

(C)      Demanding Particulars of D’s Motor Insurance
Under Clause 5(1)(c), it is a condition precedent to the MIB’s liability that C has exercised his statutory right to demand particulars of D’s motor insurance (or, if required by the MIB to do so, has authorised the MIB to do so).

Again there is no express provision as to the time within which C must comply, but presumably there is an implicit obligation to comply within a reasonable time.

(D)
(If Required by MIB, & Subject to Full Indemnity from MIB as to Costs) Taking All Reasonable Steps to Obtain Judgment against Another Tortfeasor
Under Clause 5(1)(d), it is a condition precedent to the MIB’s liability that, if so required by the MIB and subject to full indemnity from the MIB as to costs, C has taken all reasonable steps to obtain Judgment against any person other than D who is liable in respect of the same death, injury or property damage.

The “Rule of Meaningful Degree”
Clause 5(1)(d), together with Clause 5(1)(e) below, provides a mechanism by which the MIB enforces its so called  “rule of meaningful degree”, namely that the MIB will not satisfy a Judgment which C obtains against D, if C can recover under a Judgment   against any other person liable to any meaningful degree in respect of the same injury, death or damage (and the MIB does not have to satisfy the Judgment against that other person).

This rule applies if even, as between D and that other person (“D2”), D is far more, e.g. 90% to blame, because:

(i)
Subject only to any contributory fault on the part of C, D and D2 are each 100% liable to C, and C can therefore recover 100% against D2;

(ii)
The fact that D2 can get a Judgment for contribution against D will not avail him against the MIB, since a liability for contribution between Defendants is not a liability against which insurance is compulsory under the Road Traffic Act and consequently is not a “relevant liability” in respect of which the MIB must satisfy a Judgment under the Uninsured Drivers Agreement, see Campbell v. McFarland & Omagh UDC [1972] NI 31 & Bretton v Hancock 2005 EWCA Civ 404.

The “New Procedure”

In order to implement the Third Directive, under the MIB’s “New Procedure”, where there is a dispute about liability between the MIB or an Article 75 Insurer in respect of D and another Indemnifying or Road Traffic Act or Article 75 Insurer in respect of D2 – subject only to the possible need for C to commence proceedings against each D in order to prevent either D acquiring a limitation defence – C’s claim must be treated as if there was no such dispute, and the dispute must be referred for resolution by the MIB’s Technical Committee.

(E) Assignment of Judgment

Under Clause 5(1)(e), it is a condition precedent to the MIB’s liability that the Judgment obtained by C against D (and any Judgment obtained by C against D2 above) is assigned to the MIB or its nominee (e.g. an Article 75 Insurer).

This is a mechanism by which the MIB can recoup its outlay from the uninsured user D (and also complete its enforcement of its “rule of meaningful degree” against any D2).

Reasonableness

Under Clause 5(2), the reasonableness of a request by the MIB:

(i)
For the supply of information, under Clause 5(1)(b); or

(ii)
To take any particular step to obtain Judgment against D2, under Clause 5(1)(d);

may be referred to the Secretary of State for Transport whose decision shall be final.

Exclusions
Under Clause 6(1)(a)–(e), the following are excluded from the MIB’s liability to satisfy Judgment:-

(A)
Offending Vehicle a Crown Vehicle

A claim where the offending vehicle was a Crown vehicle – unless someone had taken responsibility for ensuring that there was a motor insurance policy in respect of the vehicle, or the liability was in fact covered by a contract of insurance;

(B)
Offending Vehicle an Exempt Vehicle
A claim where the offending vehicle was exempt from compulsory motor insurance under section 144 of the Road Traffic Act 1988 (the vehicles covered by deposit or being used by certain public bodies) – unless there was in fact a motor insurance policy in respect of its use;

(C)
Subrogated Claim
A claim in respect of a Judgment or part thereof which has been obtained by the exercise of a right of subrogation (e.g. by a Motor Insurer who has indemnified C in respect of damage to his car, or a Health Insurer who has indemnified C in respect of private treatment for his injury);

(D)
Claim for Damage to C’s Vehicle when C Knew His Vehicle was being Used Without Compulsory Motor Insurance
A claim in respect of damage to a motor vehicle or loss consequential thereon if at the time of the damage C knew or ought to have known that the vehicle was being used without compulsory motor insurance;

(E)
C Travelling in/on Offending Vehicle Knowing that it had been Unlawfully Taken or that it was being Used Without Compulsory Motor Insurance
A claim where C (or, in the case of a Fatal Accidents Act claim, the Deceased) was allowing himself to be carried in or on the offending vehicle and (either before the commencement of the journey, or after the commencement of the journey if he could reasonably have been expected to alight) he knew or ought to have known that the vehicle was stolen or otherwise unlawfully taken or was being used without compulsory motor insurance.

For authoritative guidance on the meaning of “allowing himself to be carried”, see Pickett v MIB [2004} EWCA Civ 6.

In White v. White (2001) 1 WLR 481 the House of Lords held that the Uninsured Drivers Agreement 1988 must be interpreted if at all possible in accordance with the Second Directive which it is intended to implement, and consequently that “knew or ought to have known” in Clause 6(1)(e) means “knew or deliberately turned a blind eye to” and not merely – despite the ordinary meaning of the words – “knew or ought reasonably to have known”;

In accordance with the Second Directive, the onus of proving this guilty knowledge is on the MIB.

The Uninsured Drivers Agreement 1999
Under the Uninsured Drivers Agreement 1999, which applies to accidents occurring on or after 1 October 1999, the MIB is obliged to satisfy any Judgment in respect of a “relevant liability” to the extent that it remains unsatisfied for more than 7 days, subject to the following principal exceptions (differences from the Uninsured Drivers Agreement 1988 being in bold) :-

Deductions

Under Clause 16 of the Agreement, the MIB is entitled to deduct up to £300 from the amount, if any, payable in respect of property damage.

Under Clause 17, the MIB is entitled to deduct from the amount payable in respect of  injury, death or property damage, any compensation which C has received from any other source in respect of the same injury, death or property damage (e.g. under his own personal accident insurance, motor policy or household policy) – provided that that compensation has not already been taken into account in the calculation of the award.

Conditions Precedent

There is a formidable series of conditions precedent to the MIB’s liability under the 1999 Agreement. Rearranged roughly in the order in which C is likely to encounter them, they are as follows:-

(A)
Demanding Particulars of D’s Motor Insurance
Under Clause 13, C must as soon as reasonably practicable:

(i)
Exercise his statutory rights to demand particulars of D’s motor insurance; and

(ii)
If D fails to give such particulars:

(a)
Make a formal complaint to the Police; and

(b)
Use all reasonable endeavours to obtain the name and address of the registered keeper of the vehicle

(or, if required by the MIB to do so, must authorise the MIB to take such steps on his behalf).

(B)       Making Application to MIB

Under Clause 7, C must make an application under the Agreement in such form, giving such information and accompanied by such documents as the MIB may reasonably require.

But note that this obligation is not subject to any express time limit.

(C)
Notice of Issue of Proceedings
Under Clause 9, within 14 days after the commencement of the proceedings, C must give:

(i)
Notice in writing of the bringing of proceedings;

(ii)
A copy of the sealed Claim Form or other official document providing evidence of the commencement of proceedings;

(iii)
A copy of details of any insurance which C has in respect of the death, injury or property damage claimed;

(iv)
Copies of all correspondence in the possession of C, his Solicitors or agents, passing between C, his Solicitors or agents, and D, his Solicitors, Insurers or agents, regarding:

(a) 
The injury, death or property damage which is the subject of the claim; and

(b)
Any insurance which D may have in respect of liability for the same;

(v)
Copies of the Particulars of Claim and accompanying Medical Evidence and Schedule (although, if these have not yet been served with the Claim Form on D, C may provide copies of them to the MIB up to 7 days after service);

(vi)
Such other information about the proceedings as the MIB may reasonably specify.

(D)
Notice of Service of Proceedings
Under Clause 10, C must give notice in writing of the service of the Claim Form:

(i)
Within 7 days (excluding Saturdays, Sundays, Bank Holidays, Christmas Day and Good Friday) after the date on which:

(a)
C receives notification from the Court of service of the Claim Form on D; or

(b)
C receives notification from D of service of the Claim Form on him; or

(c)
Personal service is effected; or

(ii)
Within 14 days after the date on which service is deemed to have occurred under the CPR;

whichever of these periods expires first.

(E)
Notice of Defence, of Amendment of Particulars of Claim, Accompanying Medical Evidence & Schedule, & of Setting Down for Trial & Trial Date, & Providing such other Information & Documents as MIB Reasonably Requires
Under Clause 11, C must:

(i)
Give notice in writing of the date of the following within 7 days (excluding the days referred to above) after the following:

(a)
The filing of any Defence;

(b)
Any amendment to the Particulars of Claim, accompanying Medical Evidence or Schedule;

(c)
Setting down for trial or receipt of notification of a trial date;

and must supply copies of any Defence and any amendment to the Particulars of Claim, accompanying Medical Evidence or Schedule; and

(ii)
Within a reasonable time of being required to do so, must supply such further information and documents in support of his claim as the MIB may reasonably require.

(F) Notice of Application for Judgment

Under Clause 12, C must give notice after the commencement of the proceedings and at least 35 days before any application for Judgment of his intention to apply for Judgment.
Notice

Notices under Clauses 9 - 12 must be given to the MIB unless the “relevant liability .. is covered by a contract of insurance with an Insurer whose identity can be ascertained”, in which case notice must be given to that Insurer.

As under the 1988 Agreement, the meaning of these words is obscure.

Under Clause 8, any notice required to be given or documents to be supplied to the MIB pursuant to Clauses 9 - 12  shall be sufficiently given or supplied only if sent by fax or registered or recorded delivery post to the MIB’s registered office or any Solicitors instructed by the MIB, and delivery shall be proved by production of the sender’s fax transmission report or the appropriate postal receipt.

(G)
(If Required by MIB, & Subject to Full Indemnity from MIB as to Costs) Taking All Reasonable Steps to Obtain Judgment against Another Tortfeasor, & Consenting to MIB being Joined to Proceedings 

Under Clause 14, C must:

(i)
If so required by the MIB and subject to full indemnity from the MIB as to costs, take all reasonable steps to obtain Judgment against any person other than D who is liable in respect of the same death, injury or property damage ;

(ii)
Consent to the MIB being joined to proceedings.

(H)
Assignment of Judgment, & Undertaking regarding Repayment
Under Clause 15, C must:

(i)
Assign to the MIB or its nominee the Judgment obtained by C against D;

(ii)
Undertake to repay to the MIB any sum paid to him:

(a)
By the MIB, if and in so far as the Judgment against D is subsequently set aside; and

(b)
By any other person by way of compensation or benefit or the same death, injury or property damage (unless already deducted by the MIB under Clause 17 above).

The “Rule of Meaningful Degree” & the “New Procedure”

The MIB’s “Rule of Meaningful Degree” & “New Procedure” continue to apply, as described in the section on the Uninsured Drivers Agreement 1988 above.

Reasonableness

Under Clause 19, any dispute as to the reasonableness of any requirement made by the MIB for the supply of information or documents or the taking of any step by C, may be referred by C or the MIB to the Secretary of State for the Environment, Transport and the Regions, whose decision shall be final.

Concessions in Revised Guidance Notes

In revised Guidance Notes to the 1999 Agreement, the MIB makes the following important concessions in respect of applications made on or after 15 April 2002:-

(i)      If the MIB application form is sufficiently completed and signed by C, C will be taken to have complied with Clause 13(a) (the requirement as soon as reasonably to exercise his statutory rights to demand particulars of D’s motor insurance);

(ii)      C may serve notice on the MIB of the issue of proceedings under Clause 9 by any means of service recognised under the CPR;

(iii)      The time for service of notice of service of the proceedings under Clause 10 is extended from 7 to 14 days;

(i) The MIB should be joined as a Defendant from the outset (unless there is good reason not to do so). A set form of words should be used when doing so. Once the MIB is a Defendant, Clauses 9(3) (notice of service of the Particulars of Claim if the Particulars of Claim is served after the Claim Form), 11 and 12 shall not apply;

(ii) Even if for any reason Clause 11 remains effective, the time for giving notices under that Clause is extended from 7 to 14 days.

No doubt, once C has acted in reliance on any of these concessions, the MIB will be estopped from resiling from the concession concerned.

But, even after these concessions, query whether the conditions precedent in the Uninsured Drivers Agreement 1999, either individually or cumulatively, are not so extensive and/or demanding that:-

(i)
They are unwarranted derogations from the protection intended by the European Directives; and/or

(ii)
Reliance on them is contrary to C’s Article 6 right under the Human Rights Act 1998 (and, if so, whether the MIB is for this purpose a “public authority”)?

Exclusions

Under Clause 6(1)(a) – (e), the following are excluded from the MIB’s liability to satisfy Judgment:-

(A)
Offending Vehicle a Crown Vehicle
A claim where the offending vehicle was a Crown vehicle – unless someone had taken responsibility for ensuring that there was a motor insurance policy in respect of the vehicle, or the liability was in fact covered by a contract of insurance;

(B)
Offending Vehicle an Exempt Vehicle
A claim where the offending vehicle was exempt from compulsory motor insurance under section 144 of the Road Traffic Act 1988 (vehicles covered by deposit, or being used by certain public bodies) – unless there was in fact a motor insurance policy in respect of its use;

(C)
Assigned or Subrogated Claim
A claim by or for the benefit of someone other than the person who suffered the death, injury or property damage, which is made as a result of any assignment, right of subrogation, or contractual or other similar right;

(D)
Claim for Damage to C’s Vehicle when C Knew His Vehicle was being Used Without Compulsory Motor Insurance 

A claim in respect of damage to a motor vehicle or loss consequential thereon if at the time of the damage C knew or ought to have known that the vehicle was being used without compulsory motor insurance;

(E)
C Travelling in/on Offending Vehicle Knowing that it had been Unlawfully Taken or that it was being Used Without Compulsory Motor Insurance or for a Criminal Purpose
A claim where C was allowing himself to be carried in or on the offending vehicle and (either before the commencement of the journey, or after the commencement of the journey if he could reasonably have been expected to alight) he knew or ought to have known:

(i)
That the vehicle had been stolen or unlawfully taken; or

(ii)
That the vehicle was being used without compulsory motor insurance; or

(iii)
That the vehicle was being used in the course of or furtherance of a crime;

(iii) That the vehicle was being used as a means of escape from or avoidance of lawful apprehension.

By what appears to be an error of drafting, there is no express provision in the Uninsured Drivers Agreement 1999 comparable to the express provision in the Uninsured Drivers Agreement 1988 that, in the case of a Fatal Accidents Act claim, it is the knowledge of the Deceased not the knowledge of the Claimant which counts, see Phillips v Rafiq & MIB [2006] EWHC 1461.
For the meaning of “allowing himself to be carried” and “knew or ought to have known”, see the commentary and cases cited in relation to the identical words in Clause 6(1)(e) of the Uninsured Drivers Agreement 1988 above.

Under Clause 6(3), the burden of proving “knew or ought to have known” in Clause 6(1)(e) is expressly on the MIB – in keeping with the Second Directive; but

Clause 6(3) goes on to provide that, in the absence of evidence to the contrary, proof by the MIB of any of the following matters shall be taken as proof of C’s knowledge of no insurance for the purpose of Clause 6(1)(e)(ii):

(a)
That C was the owner or registered keeper of the vehicle or had caused or permitted its use;

(b)
That C knew the vehicle was being used by a person who was below the minimum age to hold a licence to drive a vehicle of that class;

(c)
That C knew that the person driving was disqualified from driving;

(d)
That C knew that the user of the vehicle was neither its owner nor registered keeper, nor an employee of the owner or registered keeper, nor the owner or registered keeper of any other vehicle; and

Under Clause 6(4), knowledge which C has or ought to have for the purpose of Clause 6(1)(e) includes knowledge of matters of which he could reasonably be expected to have been aware had he not been under the self-induced influence of drink or drugs.

Query again whether these provisions are consistent with the European Directives or reliance on them is consistent with C’s Article 6 right under the Human Rights Act 1998.

Compliance by the Claimant with Section 151 & 152 of the Road Traffic Act 1988 & the Uninsured Drivers Agreements 
Claimant’s Only Safe Course
Clearly, C’s only safe course is to comply strictly with the requirements of the Road Traffic Act 1988 and the relevant Uninsured Drivers Agreement.

Claimant, Having Failed to Comply, Setting Aside his own Procedural Steps & Then Complying

Where C has failed to comply with a condition precedent under the Road Traffic Act or the Uninsured Drivers Agreements, the Courts are normally sympathetic to allowing C to set aside any step in Court procedure which he has taken, if that will enable him then to satisfy the condition precedent and take the procedural step again (even to the extent of setting aside his own default Judgment and discontinuing proceedings in order to commence fresh proceedings with proper notice, see O’Neill v. O’Brien Times Law Reports 21 March 1997 CA).

Limitation

But, if the C only issues his second set of proceedings in respect of the same cause of action, albeit with proper notice, outside the limitation period, the second set of proceedings will clearly be vulnerable to a plea of limitation and a possible refusal by the Court to exercise its discretion under Section 33 of the Limitation Act 1980 so as to disapply the limitation defence.  This is what gives the notice requirements in Section 152 of the Road Traffic Act and under the Uninsured Drivers Agreements teeth. 

However, bear in mind that the limitation period will of course be longer than normal if C was a child or patient at the time of the accident, or has a “date of knowledge” under section 14 of the Limitation Act 1980 later than the date of the accident, and that proceedings are “brought” for the purpose of limitation when the Claim Form is received by the Court for issue, although “started” for other purposes only when the Claim Form is issued by the Court, see PD 51.

Waiver or Estoppel from Reliance on Condition Precedent

A Road Traffic Act/Article 75 Insurer/MIB may of course waive, or become estopped from relying upon a condition precedent – under the normal principles of waiver and estoppel.

But mere delay on the part of the Road Traffic Act/Article 75 Insurer/MIB, without more, cannot constitute waiver of C’s non-compliance with a condition precedent, see Wake v. Page 2001 RTR 291 CA.

European Directives & Human Rights Act 1998

If all else fails, can the European Directives or the Human Rights Act 1998 save C? See above.

Service of Proceedings
It is important to understand that the potential involvement of a Road Traffic Act/Article 75 Insurer/MIB does not relieve C of the obligation to serve his proceedings on D (unless the Court exercises its power under CPR 6.9 to dispense with service).

C may serve D:-

(A)
By one of the ordinary means of service on D; or

(B)
By service on Solicitors appointed by the Road Traffic Act/Article 75 Insurer/MIB if they have confirmed that they have authority from D to accept service on his behalf (or the Road Traffic Act/Article 75 Insurer/MIB has been joined to the action with permission to exercise D’s rights, but this will rarely be the case before service of the Claim Form on D); or

(C)
If it appears to the Court that there is a good reason to authorise service by an alternative method (e.g. that D cannot by reasonable efforts be located and served by ordinary methods), by obtaining and acting under an Order for service by an alternative method (e.g. service on D by way of service on the potentially liable Road Traffic Act/Article 75 Insurer/MIB).

Authority of Road Traffic Act Insurer/Article 75 Insurer/MIB to act on behalf of D
Authority from D or the Court
A Road Traffic Act/Article 75 Insurer/MIB can only act on behalf of D:-

(A)
If it has obtained authority from D to do so; or

(B)
If it has been joined to proceedings against D with the permission of the Court to exercise D’s rights.

In either of these circumstances, the Insurer/MIB can sign a statement of truth in a statement of case on behalf of D, see PD 22.3.6A.

Conflict of Interest

Where a Road Traffic Act/Article 75 Insurer/MIB disputes its own liability to satisfy a Judgment against D, e.g. under section 151(8) of the Road Traffic Act 1988 or Clause 6(1)(e)(ii) of the Uninsured Drivers Agreement 1988 or 1999, it is wrong  for the Road Traffic Act/Article 75 Insurer/MIB to obtain authority from D to act on his behalf – save possibly if D gives such authority after being fully informed and taking independent legal advice – since there is a clear conflict of interest. 

In these circumstances, the only safe course for the Road Traffic Act/Article 75 Insurer/MIB is not to seek such authority from D, to terminate any such authority already obtained from D, and - if necessary - to apply to the Court to be joined to C’s action against D “with permission to exercise D’s rights” (to enable it to enter a Notice of Intention to Defend and/or Defence on behalf of D and prevent C obtaining Judgment on liability in default) “but without prejudice to its own contention that it is not liable to satisfy any Judgment which C may obtain against D”.

Joinder of Road Traffic Act Insurer/ Article 75 Insurer/ MIB
If a Road Traffic Act/Article 75 Insurer/MIB wants to be joined to C’s action against D, it will normally succeed in its application, since it is “a person liable to be affected in its pocket by the outcome of the proceedings” Gurtner v. Circuit [1968] 2QB 587 CA, and see now CPR 19.2(2). 

It may be joined:-

(A)
Simply to exercise its own rights; or

(B)
With permission to exercise the rights of D (in which case it has the benefit of being able to enter a Notice of Intention to Defend and/or Defence on D’s behalf, but must take the burden that service on it will constitute service on D); or

(C)
With permission to exercise the rights of D but without prejudice to its contention that it is not liable to satisfy any Judgment obtained by C against D (in which case, the same applies).

Both (B) and (C) above are anomalous, but this anomaly is probably now too well-established to be displaced.

As we have seen, under the Uninsured Drivers Agreement 1999, it is a condition precedent to the MIB’s liability that C, if requested to do so by the MIB, consents to the MIB being joined as a party.

Interim Payment

CPR 25.7(2) expressly provides that a Court may order an interim payment against uninsured D if there is a Road Traffic Act or Article 75 Insurer or the MIB standing behind him.

Recovery from D by Road Traffic Act Insurer/ Article 75 Insurer/MIB
Under Section 151 of the Road Traffic Act 1988
If a Road Traffic Act Insurer has to satisfy a Judgment for damages, interest and costs obtained by C against D, it has a statutory right to recoup the amount of that Judgment from D, see section 151(7) & (8) Road Traffic Act 1988.

Under the Uninsured Drivers Agreements
If the MIB (or an Article 75 Insurer) has to satisfy a Judgment for damages, interest and costs obtained by C against D, it is entitled to require – as a condition precedent to paying C – an assignment from C of the Judgment against D, which it can then enforce against D, see Clause 5(1)(e) of the 1988 Agreement and 15(a) of the 1999 Agreement.

But what if there is no Judgment on Quantum?
But normally, of course, the Road Traffic Act/Article 75 Insurer/MIB settles C’s claim long before Judgment on Quantum. If it has D’s agreement to reimburse it, it can rely on that. Otherwise:

(A)
Is a settlement in the form of an agreed Judgment on Quantum – assuming that the Road Traffic Act/Article 75 Insurer/MIB has authority to agree Judgment on D’s behalf – sufficient for the purpose of section 151(7) & (8) and/or Clauses 5(1)(e) & 15(a)? Is it legitimate to agree a Judgment on behalf of D and then turn round and enforce it against him?

(B)
Failing that, can the Road Traffic Act/Article 75 Insurer/MIB take an assignment of C’s cause of action against D? Even if this is possible, is it legitimate to take an assignment of and pursue C’s cause of action against D if you have earlier obtained instructions or evidence from D (i.e. having run to some extent with the hare, to seek to hunt as the hound)?

(C)   Failing that, does the Road Traffic Act/Article 75 Insurer/MIB have a restitutionary remedy against D?

THE “UNTRACED” i.e. UNIDENTIFIABLE DRIVER/USER

Where C is the victim of an accident for which D has a liability against which motor insurance is compulsory in English law, but D is unidentifiable, C cannot sue D but may make a claim, not through the Courts, but direct to the MIB under the Untraced Drivers Agreement 1996 (for accidents 1 July 1996 – 13 February 2003) or the Untraced Drivers Agreement 2003 (for accidents on or after 14 February 2003).

The Untraced Drivers Agreement 1996

The Untraced Drivers Agreement 1996:-

(A)       Does not provide compensation for property damage (although this is arguably contrary to the Second Directive, which only permits the exclusion of compensation for property damage where the offending vehicle is unidentified);

(B)  Makes no provision for the award of interest or costs (although this is contrary to the Second Directive, see Evans v Secretary of State for Environment Times Law Reports 9 December 2003);

(C)       Does not allow for oral hearings.

C applies on paper to the MIB.  The MIB investigates and determines whether the application is within the terms of the Agreement and, if so, determines liability and, if there is liability, quantum on the same basis as a Court would (save that C is not compensated for loss of earnings which he has in fact received, even if he has given an undertaking to his employer to repay them).  The MIB then notifies C of its decision. C can either accept the decision or, within 6 weeks, appeal to an Arbitrator, one of a panel of QCs appointed for this purpose by the Lord Chancellor, who will decide the matter afresh, again on the basis of paper submissions.

The MIB may but is not bound to follow a speedier procedure, under which the MIB makes C an offer: if C accepts the offer, that is the end of the matter; if C does not accept the offer, the matter goes through the full procedure above.

If C is a child or a patient, the MIB may make the whole or part of any award the subject of a trust.

C’s claim is subject to a number of conditions precedent and exclusions:-

Conditions Precedent

(i)     Reporting Accident to and Cooperating with the Police
The accident must be reported to the Police within 14 days or as soon as C reasonably can, and C must cooperate with the Police;

(ii)     Strict 3 Year Limitation Period
The claim must be submitted to the MIB in writing within 3 years of the accident (even if C is a child or patient – an inflexible time limit which is arguably contrary to the Second Directive);

(iii)    Providing such Assistance as MIB Reasonably Requires

C must give such assistance as is reasonably required by or on behalf of the MIB to enable any investigation to be carried out under the Agreement, including the provision of statements and information in writing or, if required, orally.  The MIB may “request” (presumably this means “require”) C to make a statutory declaration about any relevant facts;

(iv)    (If Required by MIB, & Subject to Full Indemnity from MIB as to Costs) Taking All Reasonable Steps to Obtain Judgment against Another Tortfeasor
At any time before the MIB notifies its decision, C must take all reasonable steps required of him by the MIB to obtain Judgment against any person other than unidentifiable D who may be liable – subject to the MIB indemnifying C in respect of all costs reasonably incurred in complying with this requirement (unless the result of the proceedings contributes to exonerating unidentifiable D);

(v)        Assignment of Judgment
If required by the MIB, C must assign to the MIB or its nominee any Judgment which C obtains against anyone other than unidentifiable D liable in respect of the same injury or death – subject to the MIB or its nominee undertaking to account to C for any sum received by the MIB or its nominee under the Judgment (after deducting all reasonable expenses in effecting recovery) over and above what is payable to C by the MIB under the Agreement.

Reasonableness

In the event of a dispute about the reasonableness of a requirement under (iii) or (iv) above, the dispute must be referred to the Secretary of State for the Environment, whose decision shall be final.  But in the event of a dispute as to whether the result of any proceedings contributed to exonerating unidentifiable D, that dispute must be referred to one of the Arbitrators, whose decision shall be final.

Exclusions

The Agreement excludes the following claims:-

(i)   Offending Vehicle Used as a Weapon
Where the offending vehicle was deliberately used as a weapon - C is left to make his application to the Criminal Injuries Compensation Authority;

(ii)    Offending Vehicle a Crown Vehicle
Where the offending vehicle was a Crown vehicle – unless someone had taken responsibility for ensuring that there was a motor insurance policy in respect of the vehicle

 (iii)     C Travelling in/on Offending Vehicle Knowing that it had been Unlawfully Taken or that it was being Used Without Compulsory Motor Insurance or for a Criminal Purpose
Where C was allowing himself to be carried in or on the offending vehicle and (either before the commencement of the journey, or after the commencement of the journey if he could reasonably have been expected to alight) he knew or ought to have known:

(a)
That the vehicle had been stolen or unlawfully taken; or

(b)
That the vehicle was being used without compulsory motor insurance; or

(c)
That the vehicle was being used in the course of or furtherance of a crime;

(d)
That the vehicle was being used as a means of escape from or avoidance of lawful apprehension.

For the meaning of “allowing himself to be carried” and “knew or ought to have known”, see the commentary and cases cited in relation to the identical words in Clause 6(1)(e) of the Uninsured Drivers Agreement 1988 above.

Since the Untraced Drivers Agreement must be interpreted in accordance with the Second Directive which it is intended to implement, the onus of proving “knew or ought to have known” must be on the MIB.

Untraced Drivers Agreement 2003

The Untraced Drivers Agreement 2003 is a similar but more detailed scheme.  The main differences (in bold) are that the Untraced Drivers Agreement 2003:-

(A) Provides compensation for property damage (subject to a £300 excess, an upper limit, and a number of additional conditions precedent and exceptions);

(B)  Deducts from any compensation payable under the Agreement the amount of any compensation which C has received from any Insurer (e.g. personal accident, motor or household Insurer) or like person in respect of the same injury, death or damage;

(C)  Provides that the MIB may offer compensation on a “provisional damages” basis and/or by way of periodical payments;

(D)  Makes  provision for the award of interest and costs;

(E) Allows for oral hearings before the Arbitrator, if requested by C or the 

MIB; and

(F)  Contains more detailed conditions precedent and exclusions, in

particular:

Conditions Precedent

(i)             Reporting Accident to and Cooperation with the Police

C or someone acting on C’s behalf must report the accident to the Police:

(a)    Within 5 days if it involved any property damage; or

(b)     Within 14 days if it involved injury or death without any property damage; or

if that is not reasonably possible, as soon as reasonably possible, and C must provide satisfactory evidence of the report in the form of an acknowledgment from the relevant Police Force showing the crime or incident number, and C must cooperate with the Police;

(ii)              Slightly More Flexible Limitation Period
A claim for property damage must be submitted in writing to the MIB within 9 months of the accident or, in a case where C could not reasonably have been expected to be aware of the property damage, as soon as practicable after he did become or ought reasonably to have become aware of it and in any event no later than 2 years after the accident.

A claim for injury or death must be submitted in writing to the MIB within 3 years of the accident or, in a case where C could not reasonably have been expected to be aware of the injury, as soon as practicable after he did become or ought reasonably to have become aware of it and in any event no later than 15 years after the accident.

Note that this may still bar deserving claims, e.g by children and patients who know that they have suffered injury but not that they can claim;  

(iii)         Providing such Assistance as MIB Reasonably Requires

C must make his application in such form, provide in support of the application such statements and other information (whether in writing or orally at interview) and give such further assistance as is reasonably required by or on behalf of the MIB to enable an investigation to be carried out under the Agreement, and must provide the MIB with written authority to take all such steps as may be reasonably necessary to carry out a proper investigation.  If the MIB reasonably requires him to do so before reaching its decision, C must make a statutory declaration about any relevant facts;

(iv)         (If Required by MIB, & Subject to Full Indemnity from MIB as to Costs) Taking All Reasonable Steps to Obtain Judgment against Another Tortfeasor
If C has already commenced proceedings against any person other than unidentifiable D who may be liable in respect of the same injury, death or damage, C must as soon as reasonably possible notify the MIB of such proceedings and provide the MIB with such further information about them as the MIB may reasonably require.  In any event, if reasonably required by the MIB before it reaches its decision (and subject to an indemnity from the MIB in respect of all costs reasonably incurred in complying with this requirement), C must bring proceedings against any such person and cooperate with the MIB in taking such steps as are reasonably necessary to obtain Judgment in those proceedings (or, at the MIB’s option, authorise the MIB to do so in C’s name), and must provide the MIB with a transcript of any official shorthand or recorded note of the evidence or judgment given in those proceedings;

(v)           Assignment of Judgment

If reasonably required by the MIB before it reaches its decision, C must assign to the MIB or its nominee any Judgment which C obtains against anyone other than unidentifiable D in respect of the same injury, death or damage – subject to the MIB or its nominee undertaking to account to C for any sum received by the MIB or its nominee under the Judgment (after deducting all reasonable expenses in effecting recovery) over and above what is payable to C by the MIB under the Agreement - and C must also undertake to assign to the MIB or its nominee the right to any compensation which is or may be due from any Insurer (such as a personal accident, motor or household Insurer) or like person in respect of the same injury, death or damage.
Disputes as to Requirements

Any dispute between C and the MIB as to a requirement made by the MIB under the Agreement is to be referred to and determined by one of the Arbitrators.

Exclusions

The Agreement does not exclude claims arising from use of the offending vehicle as a weapon but excludes the following claims:
(i)            Offending Vehicle a Crown Vehicle
Where the offending vehicle was a Crown vehicle – unless someone had taken responsibility for ensuring that there was a motor insurance policy in respect of the vehicle;

(ii)        C Travelling in/on Offending Vehicle Knowing that it had been Unlawfully Taken or that it was being Used Without Compulsory Motor Insurance or for a Criminal Purpose
Where C was allowing himself to be carried in or on the offending vehicle and (either before the commencement of the journey, or after the commencement of the journey if he could reasonably have been expected to alight) he knew or ought to have known:

(a)
That the vehicle had been stolen or unlawfully taken; or

(b)
That the vehicle was being used without compulsory motor insurance; or

(c)
That the vehicle was being used in the course of or furtherance of a crime;

(d)
That the vehicle was being used as a means of escape from or avoidance of lawful apprehension.

For the meaning of “allowing himself to be carried” and “knew or ought to have known”, see the commentary and cases cited in relation to the identical words in Clause 6(1)(e) of the Uninsured Drivers Agreement 1988 above.

The burden of proving “knew or ought to have known” is expressly placed on the MIB – in keeping with the Second Directive.

But, as in the Uninsured Drivers Agreement 1999, the Agreement goes on to provide that, in the absence of evidence to the contrary, proof by the MIB of any of the following matters shall be taken as proof of C’s knowledge of no insurance:

(a)
That C was the owner or registered keeper of the vehicle or had caused or permitted its use;

(b)
That C knew the vehicle was being used by a person who was below the minimum age to hold a licence to drive a vehicle of that class;

(c)
That C knew that the person driving was disqualified from driving;

(d)
That C knew that the user of the vehicle was neither its owner nor registered keeper, nor an employee of the owner or registered keeper, nor the owner or registered keeper of any other vehicle; and
That knowledge which C has or ought to have includes knowledge of matters of which he could reasonably be expected to have been aware had he not been under the self-induced influence of drink or drugs.

Query again whether these provisions are consistent with the European Directives or reliance on them is consistent with C’s Article 6 right under the Human Rights Act 1998;

(iii)       Terrorism

Where the injury, death or damage concerned was caused by or in the course of “terrorism” within the meaning of section 1 of the Terrorism Act 2000;

(iv)       C claiming as Mere Assignee or by Subrogation
Where C is not the person who suffered the injury or damage or a personal representative or dependent of the person who was killed, but is a mere assignee of the claim, or where C is claiming by virtue of a right of subrogation or similar right.

In addition, there are the following specific exclusions in respect of claims for property damage:

(v)        Damage to Property where Offending Vehicle Unidentified
A claim for damage to property where the offending vehicle is unidentified (an exclusion expressly sanctioned in the Second Directive);

(vi)        Damaged Property Insured against such Damage & C Already Recovered Full Amount of his Loss from Insurer

A claim for damage to property where the damaged property was insured against such damage and C has already recovered the full amount of his loss from the Insurer;

(vii)      Claim for Damage to C’s Vehicle when C Knew His Vehicle was being Used Without Compulsory Motor Insurance 

A claim for damage to a motor vehicle if at the time of the damage C knew or ought to have known that the vehicle was being used without compulsory motor insurance.
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