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►Based on updated Life Tables 
►Further tables for LOE to age 68 and age 80, and loss of pension from 

age 68 and 80 (8 new tables) 
►New Additional Tables on Govt Actuary Dept website for more accurate 

interpolation of multipliers between any two ages up to age 125
► Contingencies other than mortality: new definition of disability, new 

educational categories and more guidance on when and how to depart 
from prescribed RFs 

►Fatal accident section updated to take account of Knauer
►New section on multipliers for loss of earnings in PPO case

Ogden 8 in Overview



► This was first introduced in 2nd edition of Ogden tables.
► A new method/step change in 6th edition (2007): introduced tables A-D based on 

research by Verrall and Wass based on Labour Force Surveys 1998 -2003
► The 5 variables: sex (male/female), age (16 to 54), educational classification, 

disabled/not disabled, employment status (employed/not employed) 
► The RFs are based on data from LFSs 1998-2003 (i.e. 18-23 years ago) as “At 

present, this is the best data we have.” 
►The data is not available to provide reduction factors at -0.25% or -0.75%. However, 

any difference is thought to be negligible compared to the available reduction 
factors calculated at 0%.

► Tables A to D include reduction factors up to age 54 only. For older ages the 
reduction factors tend to increase towards 1 at retirement age for those who are 
employed and fall towards 0 for those who are not employed. Where the claimant is 
older than 54, it is anticipated that the likely future course of employment status will 
be particularly dependent on individual circumstances, so that the use of factors 
based on averages would not be appropriate. Hence reduction factors are not 
provided for these older ages.

Section B: Contingencies other 
than Mortality



Tables A-D



►Wage Effect: the reduction in earnings caused by injury, 
which may result from changing role, working less hours 
or missing out on promotions. This effect is usually 
captured by using a different multiplicand for pre- and 
post-injury net annual earnings, reflecting the change or 
expected change as a consequence of the injury.

►Employment Effect: the impact of the person’s disability 
on their long-term employment prospects. In particular, 
disability is known to increase job search periods, cause 
longer periods out of work and is associated with a 
greater risk of early retirement. Tables A to D seek to 
capture the disadvantage of the “disability effect”

►“It is a mistake to conflate these two separate and 
distinct effects”.

Wage Effect and Disability Effect



New Definition
(i) The person has an illness or a 

disability which has or is 
expected to last for over a year or 
is a progressive illness; and

(ii) The DDA 1995 definition is 
satisfied in that the impact of the 
disability has a substantial 
adverse effect on the person’s 
ability to carry out normal day-
to-day activities; and 

(iii) The effects of impairment limit 
either the kind or the amount of 
paid work he/she can do.

New Definition of Disability

Old definition

(i) has an illness or a disability which has or 
is expected to last for over a year or is a 
progressive illness;

(ii) Satisfies the Equality Act 2010 
definition that the impact of the disability 
substantially limits the person's ability 
to carry out normal day-to-day activities

(iii) their condition affects either the kind or 
the amount of paid work they can do

s. 212(1) Equality Act 2010 provides that 
‘substantial' means more than minor or 
trivial."

Ogden 8 introduces a new, more restrictive definition of disability for the 
purposes of deciding whether a claimant is disabled or not for tables A-D 



A disability is an  impairment that has a substantial adverse effect on the 
ability to carry out normal day-to-day activities. 
►Normal day-to-day activities are those which are carried out by most 

people on a daily basis and which include those carried out at work.
►The meaning of the word ‘substantial’ has changed over time in both law 

and common understanding such that the threshold whereby an activity-
limitation qualifies as ‘substantial’ (and therefore amounts to a disability) 
was lower in 2019 than it was when the data were collected. 

►This means that the difference in employment risks between the two 
cohorts (“D” and Not “D”) narrows: the employment chance among the 
wider disability group are higher than for those under the narrower 
definition of disability.

►But the data underpinning Tables A-D relates only to the older and 
narrower DDA definition and so the EN advocate application of this test 
rather than the broader EA 2010 definition and making reference to 
the examples in the DDA 1995 Guidance Notes 

“Substantial” & “Normal”



In order to assist interviewers and respondents in determining a 
respondent’s disability status when completing the LFS in relation to question 
2, a set of Guidance Notes is provided. This is based upon ss.D15–D27 of the 
Disability Discrimination Act 1995 (“DDA”) and is reproduced in the 
Explanatory Notes of the Ogden Tables at para.35. 

►Hearing - for example, not being able to hear without the use of a hearing 
aid, the inability to understand speech under normal conditions or over the 
telephone.

►Mobility - for example, unable to travel short journeys as a passenger in a 
car, unable to walk other than at a slow pace or with jerky movements, 
difficulty in negotiating stairs, unable to use one or more forms of public 
transport, unable to go out of doors unaccompanied

►Ability to lift, carry or otherwise move everyday objects (for example, 
books, kettles, light furniture) - for example, inability to pick up a weight 
with one hand but not the other, or to carry a tray steadily

The Guidance Notes



1. Do you have any health problems or disabilities that 
you expect will last for more than a year?

2. Do these health problems or disabilities, when taken 
singly or together, substantially limit your ability to 
carry out normal day to day activities? If you are 
receiving medication or treatment, please consider 
what the situation would be without the medication or 
treatment. 

3. Does this health problem affect the kind of paid work 
that you might do? OR Does this health problem affect 
the amount of paid work that you might do?” 

LFS questions



► However, as the EN accept, while the DDA Guidance 
Notes were available to survey respondents,

(1) they were not intended to be inclusive or exhaustive 
and 

(2) it is unclear to what extent respondents referred to 
them

Guidance Notes



► The explanatory notes (EN) refer to Billett v MOD 
[2015] EWCA Civ 773 and say that while C was 
disabled under the EA 2010 definition, he was 
“arguably not” under the DDA test as his impairment 
(NFCI) was “not sufficiently limiting relative to the 
criteria set out [in the DDA Guidance Notes]” – para 
69

Billett v MOD [2015] EWCA Civ 
773



►Wass, 2015 “there is a gap between a disability which is more than minimal 
and one that satisfies the guidance notes”.

►…while Mr Billett’s impairment might meet the “Langstaff J” definition, his 
impairment is not trivial or not insubstantial, it does not meet the Ogden 
definition which is based on respondents answering yes to the LFS 
question (question 2, quoted above) as interpreted by the LFS Guidance 
Notes which accompany the question and are also set out above.

►…The Court of Appeal decision in Billett introduces a second gateway, and a 
third category of claimant, within the Ogden mechanism. Here the claimant 
passes the first gateway based on the Langstaff J definition of disability but 
he is considered to be insufficiently limited to pass through the second 
gateway and thus apply the tables’ A–D reduction factors. Such a claimant, 
it seems, can expect to get a Smith v Manchester award. If the test for the 
second gateway, and the application of the reduction factors, is the Ogden 
test, then the Court of Appeal’s decision in Billett leaves previous 
understanding and practice unchanged

The Academic Literature



►Multiplier/multiplicand or Smith / Blamire? 
“there may be some cases where the S v M or Blamire approach remains applicable or 
otherwise where a precise mathematical approach is inapplicable” (para 59) 
“For example, there may be no real alternative to a Smith v Manchester or Blamire
award where there is insufficient evidence or too many imponderables for the judge 
to be able to make the findings necessary to support the conventional 
multiplicand/multiplier approach. But, merely because there are uncertainties about 
the future does not of itself justify a departure from the well-established 
multiplicand/multiplier method and judges should therefore be slow to resort to the 
broad-brush Blamire approach, unless they really have no alternative” (para 59)
► “the Table A to D reduction factors should generally be used unless there is a 

good reason to disapply or to adjust them” (para 60). 
►“it may be appropriate in certain circumstances to depart from the published 

reduction factors in Tables A to D by increasing or reducing the reduction factor to 
better account for the individual characteristics of the claimant” (para 60)

Form of the Award (1)



Conner v Bradman [2007] EWHC 2789 [65]
►Smith v Manchester: …is an award for a contingent future loss, in the 

event of the claimant losing his current job where, as a result of the 
accident, he would then be at a handicap on the labour market, at which he 
would not have been but for the accident. 

►Blamire: where the evidence shows that there is a continuing loss of 
earnings claim, but there are too many uncertainties to adopt the 
conventional multiplier and multiplicand approach to its 
quantification. The important differences between these lump sum 
awards are explained by Hughes LJ at paragraph 22 of his judgment in 
Ronan v Sainsbury's Supermarkets Ltd & Anor [2006] EWCA Civ 1074.

E.g. Irani v Duchon [2019] EWCA Civ 1846: C was awarded a lump-sum 
Blamire award in respect of future loss of earnings and a Smith v Manchester 
award in respect of disadvantage on the open labour market rather than a 
multiplier & multiplicand approach because “the wholescale insufficiency of 
evidence” meant that it was not possible to adopt a multiplier & multiplicand 
approach and instead C

Form of the Award (2)



►The research did not investigate the impact of contingencies other than 
mortality on the value of future pension rights. Some reduction to the 
multiplier for loss of pension would often be appropriate when a 
reduction is being applied for loss of earnings. This may be a smaller 
reduction than in the case of loss of earnings because the ill-health 
contingency (as opposed to the unemployment contingency) may give rise 
to significant ill-health retirement pension rights. A bigger reduction may be 
necessary in cases where there is significant doubt whether pension rights 
would have continued to accrue (to the extent not already allowed for in 
the post-retirement multiplier) or in cases where there may be doubt over 
the ability of the pension fund to pay promised benefits. 

►In the case of a defined contribution pension scheme, loss of pension 
rights may be allowed for simply by increasing the future earnings loss 
(adjusted for contingencies other than mortality) by the percentage of 
earnings which the employer contributions to the scheme represent. For 
further details and an example, see under the subheading “Assessing 
Pension Losses” in Section C of the explanatory notes.

Future Pension Rights?



EN say: There will be many reasons to argue for a 
departure, but it is important that the departure is 
made with the following three cautions in mind:

(i) Reduction factors are based upon group averages which 
are statistically verifiable;
(ii) The average is a central estimate and there will be a 
distribution of observations either side; and
(iii) In the data, most departures will be modest because 
observations will cluster closely around the central estimate

Departing from the RFs



►Disability (1): Details the spread of disability within the cohort 
of “disabled” people in the data 

“The message here is that the norm for severity is not severe: it is at 
the mild end of the mild to moderate category. “In the circumstances, as 
long as the claimant meets the above Ogden definition of disability, a 
departure on the basis of a perceived mild impairment / activity-
limitation might not be appropriate” (para 89)

►Distinction between disability and impairment: occupation is 
irrelevant to impairment but very relevant to disability e.g. a 
manual worker is likely to be more disabled by a below-knee 
amputation than a sedentary worker

► “Disability is the better predictor of employment prospects 
than the impairment itself and close regard must be given to 
the effects of the claimant’s impairments on his or her future 
intended occupation.” (para 90)

When and how should we depart 
from the RFs?



► A departure could be in either direction
►It would normally be expected to be modest. Interpolation 

using a mid-point between the disabled and non-disabled 
reduction factors is not advised. Disability results in 
substantial employment disadvantage and therefore 
applying a mid-point between the pre- and post-injury 
reduction factors will normally be too great a departure. 

►All departures will be case-specific. In some cases, it may be 
difficult to determine the scale of the departure and it may be 
helpful to consult expert opinion. Expert opinion may also be 
required to advise upon how the suggested reduction factors 
should be applied and/or adjusted when the claimant was 
already disabled at the time of the injury  which forms the 
subject of the claim.

Departing from the RFs



Billett v Ministry of Defence: A second bite Victoria Wass
Professor Victoria Wass is a co-author of the reduction factors, has published advice 
on when and how to consider an adjustment on the basis of severity of disability
►Disability has a much greater impact on employment prospects than does any other 

personal characteristic (the reduction factors include age, sex, educational 
achievement and starting employment status). Therefore if the claimant meets the 
Ogden test on disability, then adjustments to employment risks made within 
the disabled sub-group provide a better guideline than do adjustments based 
on employment outcomes outside it.

► If the court considers the claimant to be disabled on the Ogden test but less 
disabled than the average for the disabled sub-group, then my proposed 
adjustment was to apply some combination of characteristics associated with 
higher employment prospects such as employed as opposed to non-employed, 
highly-qualified as opposed to low or mid-level qualified and/or younger, all 
measured within the disabled group. 

►There is one group for whom this adjustment mechanism will not work—a young 
man who is disabled, employed and highly educated. When I apply this adjustment 
mechanism to Mr Billett in my concluding remarks (see below), the valuation is 
broadly in line with that of the Court of Appeal.

How to Alter the RFs



► I have considered this point with some care. On the one hand I am sympathetic to Mr Hamill's point 
that the Ogden Tables are based on detailed actuarial evidence and should not be the subject of 
impressionistic 'tinkering' by the judge. On the other hand, the introduction to the Tables 
themselves (set out at paragraph 64 above) makes plain that they are not to be taken as 
inviolable where, on the facts of a particular case, the evidence demonstrates the need for an 
adjustment. In addition, I note that paragraph 10-015 of Kemp and Kemp, having referred to the 
introduction to the Tables, goes on to say that "the relatively low threshold required to the 
definition of 'disabled' will result in the need for potentially significant adjustment depending 
on the extent of the claimant's disabilities. This will have to be considered on a case by case 
basis."

► In the end, I have concluded that the figure of 0.49 should be adjusted in this case. I consider that, 
on all the evidence, it is very likely that the Claimant will work as a taxi driver for more than half of his 
remaining working life. Indeed, I consider that he has made the move to becoming a taxi driver 
precisely because he considers that he will be able to work for much of the next decade or more in 
that capacity. There is no medical reason why he will not be able to do so. Indeed, as I have said, 
even after the second revision surgery, which might not take place until the Claimant's mid-60's
anyway, there is no real reason to believe that he could not continue working as a taxi driver if that is 
what he chooses to do

►Will this be followed in future?  Distinguishable in light of the new definition of “disability”

Conner v Bradman [2007] EWHC
2789



►New commentary in the EN
►The threshold for “disability” has been raised. EN at [69] Mr Billett was disabled 

under the looser Equality Act 2010 definition but arguably he was not disabled 
under the tighter Ogden definition of disability because his impairment was not 
sufficiently limiting relative to the criteria set out below.

►The reduction factor approach which is “guidance and is not prescriptive.”
►However, the Table A to D reduction factors should generally be used unless there is 

a good reason to disapply or to adjust them.
►Billett was followed by HHJ Coe in Murphy v MOD [2016] EWHC 003 (QB). The 

claimant had been struck on the head whilst moving large heavy rolls of fabric. He 
developed fibromyalgia and was discharged from the Army. At paragraph 207 the 
claimant's disability is referred to as "modest" and the impact of his disability "has 
lessened to an extent". It was also said that he may improve when the litigation 
ended. At paragraphs 208 and 209 the judge concluded that a figure of £164,310 for 
15 years' worth of loss would be "disproportionately high" in the context of the 
case and given the limited extent of the claimant's disability. The judge concluded at 
paragraph 211 that making an adjustment to the RF would be "too contrived an 
exercise.“

Adjusting the RFs



[215] The evidence of the employment experts supports that the 
Claimant has a substantial risk of a handicap in the labour
market. … the Claimant's disability has a particular impact on his 
ability to carry out his day-to-day work. There is evidence to 
support that the Claimant is likely to be above the average RF 
namely, he has successfully applied for 3 jobs since leaving the 
Royal Marines, he is hard-working, his current employer 
commended him for his work ethic, his disability does not affect 
his mobility and although it has a substantial impact on his day-
to-day work it is accepted by Professor Moore in the joint 
statement that the Claimant has "mild hearing loss." 
Furthermore, the Claimant is undertaking an NVQ level 6.
[216] RF altered – for non-disabled man with a degree in the 
Claimant's age range is 0.9. For a disabled man with a degree it 
is 0.58. 0.7 was awarded –Leaving the RF at the average would 
result in over compensation.

Inglis v MOD [2019] EWHC 1153 



Conner v Bradman
►… it is very likely that the Claimant will work as a taxi driver for more than 

half of his remaining working life. Indeed, I consider that he has made the 
move to becoming a taxi driver precisely because he considers that he will 
be able to work for much of the next decade or more in that capacity. There 
is no medical reason why he will not be able to do so. Indeed, as I have 
said, even after the second revision surgery, which might not take place 
until the Claimant's mid-60's anyway, there is no real reason to believe 
that he could not continue working as a taxi driver if that is what he 
chooses to do.

►[74] As I have said, the figure in the Ogden Table for a disabled claimant is 
0.49. The figure for a claimant who is not disabled is 0.82. It seems to me 
that I should accede to Mr White's suggestion that the figure of 0.655 
should be utilised as a middle course between these two extremes in this 
case. I find on the facts that the figure of 0.655 produces the most realistic 
assessment of the Claimant's claim for loss of future earnings.

Good Reason to Adjust RFs



i) Disability covers a broad spectrum. The claimant is 
at the outer fringe of that spectrum.

ii) The claimant's disability affects his ability to pursue 
his chosen career much less than it affects his 
activities outside work.

iii) Because of (i) and (ii) in this case there is no rational 
basis for determining how the reduction factor 
should be adjusted.

Billett v MOD [2015] EWCA Civ 
773



►New more restrictive definition of disability (based on 
DDA rather than EA), but in reality not that idfferent

►Should be less tinkering if the C qualifies as disabled
►Consider pension loss as well as loss of earnings
►If the court is minded to tinker – suggest within the 

“disabled” categories as disability has a greater impact 
than educational status

►Get good evidence to show the but for scenario
►For Ds – has the wage effect already captured the real 

risk (i.e. as in Conner), How good is C’s evidence (Irani)? Is 
the award “unreal”? Have impairment and disability been 
conflated?

Key Takeaways



Any questions – please email:

Mawdesley-Thomas@12kbw.co.uk

Thanks for listening!

mailto:Mawdesley-Thomas@12kbw.co.uk
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